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PRESUMED DISABILITY 
By Fred. S. Knight 

Under the terms of the so called “ninety-day clause” of a life insur- 
ance policy the insurer is liable for disability benefits although the insured 
las recovered from the disability prior to the commencement of suit. Such 
in effect was the decision of the Supreme Court of New Jersey in Clott 
y. Prudential Insurance Co. of America, 175 Atlantic 203; 84 Insurance 

vy Journal 822. 

A policy issued by the defendant Prudential Insurance Co. of 
\merica to plaintiff Bene Clott contained a provision that if due proof 
of total and permanent disability had not been previously furnished and 
if the insured should furnish due proof that he had been totally disabled 
to such an extent that he was rendered wholly and continuously unable 
to engage in any occupation or perform any work for any kind of com- 
pensation of financial value during a period of ninety consecutive days, 
“such disability shall be presumed to be permanent, and the company will 
upon receipt of such proof grant the disability benefits provided, subject 
to all other provisions of said clause, including those relating to proof of 
continuance of disability.” The policy also provided that upon demand by 
the insurer the insured should at any time during such disability and 
before the company’s liability thereunder had ceased, furnish due proof 
that he actually continued in a state of disability defined above in default 
of which he “shall be deemed to have recovered from such state of dis- 
ability,”” and in that event, “no further premiums shall be waived, and no 
further monthly payments shall be made.” Suit to recover on the policy 
was brought on October 26, 1932. It was stipulated on the trial that the 
msured was totally disabled from performing any work for compensa- 
tion of financial value for a period of more than ninety-days in the year 
1931 and that proof of alleged total disability had been furnished to the 
defendant insurer by the plaintiff. It was admitted that the disability 
‘erminated in April, 1931. 

In sustaining the judgment in plaintiff's favor the Supreme Court of 
New Jersey held that in the absence of “due proof of total and permanent 
disability,” proof of continuous total disablement for a period of ninety 
consecutive days was sufficient to entitle the insured to disability benefits 
from the commencement of that period. The court also held- that con- 























































































tinuous total disability for the designated period raised a presumption of 
permanency within the meaning of the clause granting disability benefits 
and upon receipt of proof thereof the insurer becomes obligated to make 
payment of the stipulated benefits until the state of continuous total dis- 
ability shall have terminated. The court further pointed out that if and 
when total disability ended the insurer was absolved from the obligation 
to pay, not disability benefits which had accrued, but only ‘“‘further monthly 
payments.” 


APPLICATION—DELAY 


The Commission of Appeals of Texas, in American Life Insurance 
Co. v. Nabors, 76 Southwestern (2d) 497; 84 Insurance Law Journal 
746, recently refused to follow the ruling of the Supreme Court of Iowa 
in Duffie v. Bankers’ Life Association, 139 Northwestern 1087, that the 
general rule that where the law imposes no duty to contract there is no 
such thing as negligence of a party in the matter of delay in accepting or 
rejecting an offer to do so, is inapplicable to life insurance. 

Written application for a “non-medical” policy was made to the 
defendant American Life Insurance Co. by plaintiff’s mother, plaintiff 
being named as beneficiary. The applicant paid first premium to the 
defendant’s agent at the time of the making of the application and receiv- 
ed from him a receipt for the premium which expressly stipulated that in 
case the application was approved by the company for the form of policy 
applied for, the insurance would be in force from the date of the applica- 
tion. Thereafter the applicant was intentionally killed by her estranged 
husband who in turn killed himself. The company had not passed on the 
ap plication at the time of the applicant’s death. Subsequent to the appli- 
cant’s death the insurance company rejected the application and directed 
its agent to return the premium which had been paid. Plaintiff brought 
suit on the theory that a tort action for damages would lie in favor of 
the beneficiary named in the application for unreasonable delay in pass- 
ing on such application. 

In reversing the judgment of the Court of Civil Appeals which 
affirmed the judgment of the trial court in plaintiff's favor the Commis- 
sion of Appeals of Texas held that applications may be accepted or reject- 
ed by a life insurance company as it sees fit and that in the absence 
of statute imposing a duty to contract, negligence in delaying the accept- 
ance or rejection of an offer cannot exist. The court stated that in the 
Duffie case, supra, there was no contract unless and until the application 
for the insurance was accepted by the insurance company. The court 
said that “in spite of this the Iowa rule would single out insurance com- 
panies from all other concerns and accomplish, as against them, by indi- 
rection in the form of a tort action, that which the law will not permit to 
be done directly even against such companies. Such a rule would keep 
insurance companies in constant danger of tort actions in all cases where 
the applicant dies pending the ee or rejection of his application, 
and would greatly hamper the business 
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COLUMBIAN NAT. LIFE INS. CO. v. GRIFFITH. No. 9959. 
Circuit Court of Appeals, Eighth Circuit. Oct. 12, 1934. 
73 Federal Reporter (2d) 244. 
1. INSURANCE. 


Purpose of Missouri nonforfeiture insurance statutes is to secure to insured 
who has paid premiums for three or more years substantially what excess of con- 
tributions over cost and expense properly attributable to carrying of insurance to 
date of lapse will purchase in way of extended or paid-up insurance (Mo. St. Ann. 
§§ 5741-5743, pp. 4388, 4393, 4394). 

(For other cases, see Insurance, Dec. Dig. § 364.) 

2. INSURANCE. 

Missouri nonforfeiture insurance statute provides automatic option for extended 
insurance equal to face of policy, less indebtedness, in case of lapse after payment 
of three or more annual premiums (Mo. St. Ann. § 5741, p. 4388). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. INSURANCE. 

Under statute requiring inclusion of provision in life policy for unconditional 
commutation of policy for nonforfeitable paid-up insurance upon default in pay- 
ment of premiums to avoid statutory plan for automatic temporary insurance of 
amount of face of policy for limited term upon default, “commutation” means 
substitution of one thing for another; “unconditional” means without conditions ; 
“paid-up insurance” means insurance which has been fully paid for; and “non- 
forfeitable” means not subject to forfeiture (Mo. St. Ann. § 5744, p. 4395). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

4. INSURANCE. 

Life policy providing that, after three years’ premiums were paid, policy 
should become effective automatically for paid-up insurance, and that insured might, 
by written notice, elect within grace period to take extended insurance or cash 
value, held to contain provision for unconditional commutation for nonforfeitable 
paid-up insurance within Missouri statutes so as to defeat right to statutory extend- 
ed insurance where policy lapsed for nonpayment of premiums, though at time of 
lapse policy had a net value, which, if applied to purchase of extended insurance, 
would have carried policy beyond date of insured’s death (Mo. St. Ann. §§ 5741- 
5744, pp. 4388, 4393-4395). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from the District Court of the United States for the Western District 
of Missouri; Albert L. Reeves, Judge 

\ction by Lauretta J. Griffith against the Columbian National Life Insurance 
Company. From a judgment for the plaintiff, the defendant appeals. 

Reversed and remanded. 

David A. Murphy, of Kansas City, Mo. (Harding, Murphy & Tucker, of Kan- 
sas City, Mo., on the brief), for appellant. 

Roger C. Slaughter, of Kansas City, Mo. (Mord M. Bogie and Henry L. 
Jost, both of Kansas City, Mo., on the brief), for appellee. 

Before Sanborn and Woodrough, Circuit Judges, and Dewey, District Judge. 

SANBORN, Circuit Judge. 

On August 20, 1924, the Columbian Nationaf Life Insurance Company issued a 
$5,000 policy of life insurance to Harry T. Fowler, payable, upon receipt of due 
proof of death, to his representatives or assigns. The policy was a Missouri con- 
tract. Premiums were payable August 20th of each year. Lauretta J. Griffith 
became the assignee of the policy. The insured borrowed from the company 
$670.26, and the assignee joined with him in a pledge of the policy as security 
for the loan. The loan was never repaid. Premiums were paid to August 20, 
1931. The premium due on that day was not paid, and the policy lapsed. The 
insured died March 9, 1932. At the time of lapse the policy had a net value which, 
if applied to the purchase of extended insurance, would have carried the policy 
beyond the date of death, or, if applied to the purchase of paid-up insurance, would 
have purchased such insurance to the amount of $452. The assignee furnished due 
proot of death, and demanded the face of the policy less indebtedness. The com- 
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pany denied liability for more than $452. The assignee then brought this action to 
recover the face of the policy less the amount of the loan. In its answer, the com- 
pany renewed its tender of $452. A jury trial was waived. There was no dispute 
as to the facts. The court resolved the issue of law in favor of the plaintiff, and 
from the judgment the defendant has appealed. 

The question to be determined is whether, upon the lapse of the policy, the net 
value or net reserve available for the purchase of paid-up or of extended insurance 
was, under the terms of the policy and the statutes of Missouri, to be applied to 
the purchase of extended insurance or to the purchase of paid-up insurance. It is 
certain that, after lapse, the insured did not have both extended and paid-up insur- 
ance; i. e., extended insurance if he died within the period during which his equity 
in the policy would have carried it for its face value, and paid-up insurance for 
$452 if he lived beyond that period. If his assignee, the plaintiff, could have 
recovered the paid-up value of the policy had the insured lived beyond the term of 
extended insurance, then she cannot recover the face of the policy, less indebted- 
ness, merely because he died within what would have been the term of extended 
msurance, had the net value of the policy been used to purchase such insurance. 
Reduced to its lowest terms, the question is whether the policy contained an auto- 
matic option for extended insurance or an automatic option for paid-up insurance. 

3y the language of the policy, the grace period for the payment of premiums 
was 31 days, and it was provided that, in case of lapse after 3 years’ premiums had 
heen paid, “the policy shall become effective automatically for Paid-up Insurance, 
payable as provided on the first page hereof, the amount granted being as stated in 
the table of values herein for the number of years the policy has been in force. 
This Paid-up Insurance shall have increasing Cash and Loan Values.” It was also 
provided that the insured might, by written notice given within the grace period, 
elect to take extended insurance or the cash value; and that, “if there be any 
indebtedness to the Company on this policy, including any unpaid premium or 
portion thereof to the date of lapse or surrender, the Cash and Loan Values will 
be diminished thereby, and the Paid-Up or Extended Insurance will be such as 
may be purchased by the Cash Value so diminished, such Extended Insurance to be 
for an amount equal to the sum insured less such indebtedness.” The policy also 
contained the usual provisions relative to reinstatement and adjustment of the 
amount of insurance in case of misstatement of the age of the insured. The first 
page of the policy provided that the insurance should be payable upon receipt of 
due proof of death. It is conceded that the insured made no election to take 
extended insurance or the cash value of the policy. 

[1] The nonforfeiture statutes of Missouri are now sections 5741, 5742, and 
5743, R. S. Missouri, 1929 (Mo. St. Ann. §§ 5741-5743, pp. 4388, 4393, 4394). It is 
unnecessary to quote them. Their purpose is the same as that of all such statutes; 
namely, to secure to an insured who has paid premiums for 3 or more years sub- 
stantially what the excess of his contributions over the cost and expense properly 
attributable to the carrying of his insurance to the date of lapse will purchase in the 
way of extended or paid-up insurance. 

[2] Section 5741, as construed by the Supreme Court of Missouri, in effect pro- 
vides an automatic option for extended insurance equal to the face of the policy, 
less indebtedness, in case of lapse after the payment of three or more annual 
premiums. See Gooch vy. Metropolitan Life Ins. Co., 333 Mo. 191, 61 S. W. (2d) 
704; Trapp v. Metropolitan Life Ins. Co. (C. C. A. 8) 70 F. (2d) 976. 

Section 5742 permits the “legal holder of a policy” to elect within 60 days 
from the beginning of the extended insurance provided by section 5741 to take, in 
lieu thereof, a paid-up policy. 

Section 5743 provides that, if death occurs within the term of “temporary” or 
extended insurance as provided by section 5741, the company shall pay as though 
there had been no default in premium, but shall be entitled to notice of claim and 
proof of death as provided in the policy within 90 days after death, and shall have 
the right to deduct forborne premiums with compound interest, not exceeding 
ordinary life premiums for age at issue. 

Section 5744, which follows the three sections just referred to (Mo. St. Ann. § 
5744, p. 4395), provides: “The three preceding sections shall not be applicable in the 
following cases, to-wit: If the policy shall contain a provision for an unconditional 
surrender value, at least equal to the net single premium, for the temporary 
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{extended] insurance provided for hereinbefore, or for the unconditional commu- 
tation of the policy for nonforfeitable paid-up insurance: * * * Provided, that in 
no instance shall a policy be forfeited for nonpayment of premiums after the pay- 
ment of three annual payments thereon; but in all instances where three annual 
premiums shall have been paid on a policy of insurance, the holder of such policy 
shall be entitled to paid-up or extended insurance, the net value of which shall be 
equal to that provided for in this article.” 

In the case with which we are concerned, the net value of the paid-up insurance 
was equal to that provided for by the statutes referred to. 

[3, 4] Contining ourselves to the language of the policy and that of the appli- 
cable statutes of Missouri, we should unhesitatingly say that the policy contained a 
provision for “the unconditional communication of the policy for nonforfeitable paid- 
up insurance.” In simple language, “commutation” means the substitution of one 
ihing for another; “unconditional” means without conditions; “paid-up insurance” 
means insurance which has been fully paid for; and “nonforfeitable” means not sub- 
subject to forfeiture. The commutation provided for by this policy was automatic 
and unconditional, and the paid-up insurance was not subject to forfeiture. But 
we are told by the plaintiff that, since the insured might, by his own act after lapse 
have reinstated the policy, or, by his election, might, within 31 days, have chosen to 
take extended insurance or to surrender his policy and accept its cash value, and 
since conceivably the provision of the policy with respect to misstatement of age 
might be deemed to affect the paid-up insurance, the provision for commutation 
nay not be regarded as unconditional. Apparently the theory of the plaintiff is 
that, in order to avoid the automatic option for extended insurance provided by the 
statute, the insured and the company must agree that, upon lapse after 3 years’ 
premiums have been paid, the insured must relinquish his right to reinstate and his 
privilege of taking extended insurance or surrendering his policy for cash, and must 
accept a provision for an unchangeable amount of nonforfeitable paid-up insurance 
which is unconditional and cannot be converted by the insured into anything else 
or into cash except by death. If the position of the plaintiff is sound, we see no 
reason why virtually every life insurance company doing business in Missouri which 
has issued similar policies in that state may not write off all of its liability for paid- 
up insurance under the automatic options of such policies, and cancel all liability 
thereunder where the insured has lived beyond the term of extended insurance. We 
question whether any life insurance company doing business in that or any other 
state has issued a policy which has what the plaintiff would regard as a provision 
for an unconditional commutation of the policy into nonforfeitable paid-up insur- 
ance 

\Ve do not find, however, that the Missouri courts have gone to such lengths as 
the plaintiff claims in invalidating automatic provisions for paid-up insurance in 
case of lapse after three or more annual premiums have been paid. 

\ provision, in a life policy, for paid-up insurance upon demand or upon 
application of the insured after lapse, or upon surrender of the policy, is not a pro- 
vision for “unconditional commutation,” Cravens v. New York Life Ins. Co., 148 
Mo. 383, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. Rep. 628; McLeod v. John 
Hancock Mutual Life Ins. Co., 190 Mo. App. 653, 176 S. W. 234; Smith v. Mutual 
Benefit Life Ins. Co., 173 Mo. 329, 72 S. W. 935, nor is a provision that an arrange- 
ment for paid-up insurance shall be made on an anniversary date upon payment 
of the premium then due, Gibson v. State Mutual Life Assur. Co., 184 Mo. App. 
036, 171 S. W. 979, nor is one which makes paid-up insurance dependent upon there 
being no loan upon the policy, Whittaker v. Mutual Life Ins. Co., 133 Mo. App. 
664, 114 S. W. 53 (but compare Stark y. John Hancock Mutual Life Ins. Co., 176 
Mo. App. 574, 159 S. W. 758), nor is one which makes the paid-up insurance effec- 
tive after lapse provided no other election is made by the insured within a certain 
time thereafter, Bothmann y. Metropolitan Life Ins. Co., 299 Mo. 269, 252 S. W. 
632: Seeburger v. Metropolitan Life Ins. Co. (Mo. App.) 253 S. W. 485, nor is a 
provision for a paid-up policy or a free policy in case of lapse, Ross v. Capitol Life 
Ins. Co., 205 Mo. App. 243, 228 S. W. 889; Hickey v. Metropolitan Life Ins. Co. 

\pp.) 270 S. W. 388; State ex rel. Metropolitan Life Ins. Co. v. Daues (Mo. 
297 S. W. 951. 

In Givens vy. AXtna Life Ins. Co. (Mo. App.) 59 S.W.(2d) 761, it was held 

that, where a policy provided an automatic option for a surrender value, it was 
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unconditional, although the insured might, within 2 months thereafter, elect to take 
extended insurance or a paid-up policy. In Dempsey v. John Hancock Mutual Life 
Ins. Co. (Mo. App.) 248 S. W. 17, 18, the policy provided that the company would, 
“without any action on the part of the insured, continue this policy as participating 
paid-up insurance, payable at death, for $523.00.” This was held to be a provision 
jor unconditional commutation. The court said: “An insurance company may by 
its policy provide for an unconditional commutation of same for a paid-up policy 
for a definite sum after default of payment of certain premiums, and yet provide 
in the policy that, if there is an existing indebtedness, such sum is to be deducted 
in favor of the insurer.” 

In the recent case of Clark vy. John Hancock Mutual Life Ins. Co. (Mo. App.) 
58 S.W.(2d) 484, the St. Louis Court of Appeals held that a provision that 
“without action on the part of the holder, the policy will be continued for its 
value in participating paid-up life insurance * * * which will have a_ yearly 
increasing surrender value in no event less than that required by law,” was 4 
provision for an unconditional commutation into nonforfeitable paid-up insurance. 
In State ex rel. Clark v. Becker et al., 73 S.W.(2d) 769, the Supreme Court of 
Missouri, Division No. 1, held that the decision of the St. Louis Court of Appeals 
in Clark v. John Hancock Mutual Life Ins. Co., supra, did not conflict with 
State ex rel. Metropolitan Life Ins. Co. v. Daues, supra, 297 S. W. 951, and 
Bothmann v. Metropolitan Life Ins. Co., supra, 299 Mo. 269, 252 S. W. 652. 

We have reached the conclusion that there is no decision of the Supreme 
Court of Missouri which requires us to hold that the policy with which we ar¢ 
concerned did not contain provision for an unconditional commutation for non- 
forfeitable paid-up insurance. In State ex rel. Metropolitan Life Ins. Co. v. 
Daues, supra, 297 S. W. 951, the court said with respect to the incontestable clause 
and the misstatement of age clause as imposing conditions upon paid-up insurance 
(page 952 of 297 S. W.): “Whether such a policy is ‘nonforfeitable,’ as that 
term is used in section 6154 [5744], was not passed upon in the Bothmann Case, 
nor has it ever been passed upon by this court so far as we are advised.” 

In the case of Bothmann v. Metropolitan Life Ins. Co., supra, 299 Mo. 209, 
252 S. W. 652, 655, 656, the Supreme Court of Missouri said: “* * * A surrender 
value, or a paid-up policy, to be allowed an insured, is not unconditional, if there 
is any limitation as to the time or circumstances under which it is to take effect 
If it is to become effective at a certain time, or upon the existence of certain 
facts, whether anything is required of the insured or not, it is conditional, and 
not within the terms of section 6154 [5744].” 

The provision of the policy in suit for its commutation into paid-up insurance 
operated at the time of default. It was automatic at the moment of lapse. 

There is justification for the plaintiff's claim that, under the rulings of the 
Missouri courts, not only must the commutation be unconditional, but the paid-up 
insurance into which the policy is commuted must be nonforfeitable and also 
unconditional. Our view, however, is that the provision here under consideration 
gave to the insured automatically upon lapse all of the paid-up insurance which 
the net value of his policy entitled him to, and that such insurance was non- 
forfeitable and unconditional within the meaning of the Missouri statutes and 
decisions. 

The court below was of the opinion that the provision for commutation of the 
policy into paid-up insurance was not applicable where there was a policy loan 
but seems to have overlooked the effect of the provision which we have quoted, 
requiring a reduced amount of paid-up insurance where there isa loan. See 
Dempsey v. John Hancock Mutual Life Ins. Co., supra, 248 S. W. 17, 18. 

The Supreme Court of Missouri in the future may not adhere to its recent 
decision in the case of State ex rel. Clark v. Becker et al., supra, 73 S.W.(2d) 
769, as the plaintiff predicts, and may hold that, unless a policy contains a 
provision for unconditional commutation into nonforfeitable paid-up insurance 
which must be unconditional and incapable of being affected by reinstatement or 
the exercise of any additional option granted to the insured by the company, the 
nonforfeiture statutes apply. We shall indulge in no prophecies, however. If 
the language of section 5744 is to be further extended by construction, that 
should be. done by the Supreme Court of Missouri, and not by this court. We 
think that the rights of those who have, or who suppose that they have, acquired 
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paid-up insurance under automatic options of lapsed life policies, should be kept 
in mind, as well as the rights of those who would be benefited by a holding that 
such options were void. 

The truth is that the insured in this case failed to take extended insurance 
when he lapsed his policy, because, like many other persons, he did not know 
when he was going to die. Because he died at the time he did, the plaintiff 
wants extended insurance. If he had died later and at a time to which the value 
of the policy would not have extended his insurance, she would have insisted on 
paid-up insurance. What she requires is a statute providing that the owner of a 
lapsed policy may elect, upon the death of the: insured, whether to take extended 
or paid-up insurance. 

It is our opinion that the plaintiff was entitled to the amount which the 
insurance company tendered her, and to no more. 

The judgment is reversed and the case remanded for disposition in conformity 
with this opinion. 


MOSS et al. v. A TNA LIFE-INS. CO. No. 6511. 
Circuit Court of Appeals, Sixth Circuit. Nov. 7, 1934. 
73 Federal Reporter (2d) 339. 
1. INSURANCE. 


Provision of life policy requiring insurer to give insured one month’s notice 
that indebtedness on policy equalled loan value did not modify or affect the 
avoidance of the policy for failure to pay premiums thereon. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2, INSURANCE. 

Failure to pay premium when due avoids life policy except for automatically 
extended insurance, but, where reserve or loan value has been exhausted by 
discharge of indebtedness on policy, insurance cannot be automatically extended. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

6. INSURANCE. 

Insurer has right to attach reasonable conditions to its waiver of express 
provision included in life policy for insurer’s benefit. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

7. INSURANCE. es ; 

Conduct indicating acquiescence by life insurer in belated premium pay- 
ments only on execution of extension agreement could not support estoppel, 
where no extension agreement was either executed or tendered. 

(Fer other cases, see Insurance, Dec. Dig. § 388[4].) 

8. INSURANCE. . 

Table contained in life policy showing period of extended insurance avail- 
able, paid-up policy value, and cash or loan value could not be altered by court. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

9. INSURANCE. ’ 

In calculating reserve available for extended insurance, tabulated reserve in 
policy eld controlling, notwithstanding insurer’s practice to build up general 
reserve not shown by policy to cover period intervening between insured’s ful- 
fillment of his obligation under 20-payment life policy and age limit beyond 
which double indemnity protection was not afforded. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

10. INSURANCE. / ns ; ; . 

__ That insurer’s records showed that life policies with double indemnity pro- 
vision lapsed as of date subsequent to insured’s death and to expiration of period 
of grace did not constitute waiver of payment of premiums or abandonment of 
insurer's rights clearly defined by policy. __ 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

_ Appeal from the District Court of the United States for the Western District 
ci Tennessee; Harry B. Anderson, Judge. . 

Action by Mary E. Moss and another against the tna Life Insurance Com- 
pany. Judgment for defendant, and plaintiffs appeal. 

Affirmed. 
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Scott Fitzhugh, of Memphis, Tenn. (W. W. Swift and Henry M. Crymes, 
both of Memphis, Tenn., on the brief), for appellants. 

Benjamin Goodman, Jr., of Memphis, Tenn. (Walter P. Armstrong and 
Armstrong, McCadden & Allen, all of Memphis, Tenn., on the brief), for 
appellee. 

Before Moorman, Simons, and Allen, Circuit Judges. 

Simons, Circuit Judge. 

The suit below was on three policies of life and double indemnity accident 
insurance brought by the beneficiary and assignee, and, from a judgment upon 
directed verdict for the defendant company, the plaintiffs appeal. 

The company’s defense, sustained by the court below, was that the policies 
lapsed without value for nonpayment of premiums prior to the death of the 
insured. Conceding default in the payment of premium last due on each of the 
three policies, the plaintiffs contend that the policies were nevertheless in full 
force and effect at the date of death, because the one month’s notice required 
to be given that indebtedness on the policies equalled their loan value was given 
neither to the insured nor to the assignee; because the payment of premium, 
when due, was waived by the previous conduct of the company and its agent; 
and because there was sufficient reserve value in each of the policies to carry 
it, in the form of extended insurance, beyond the death of the insured. 

The policies were on the life of Robert J. Moss, deceased husband of the 
appellant Mary E. Moss. Moss died August 22, 1932, as the result of an acci- 
dent which’ occurred August 17th of that year. He had three policies in the 
defendant company, two issued on July 12, 1918, for $2,000 and $3,000, respec- 
tively, and a third written in 1919 for $5,000. All three of the policies were 
twenty-payment life policies, with premiums payable annually, semiannually, 
or quarterly. The premiums for the last year became due on July 12, 1932, and 
the period of grace for their payment expired August 12th. Moss had borrowed 
upon the policies, and his unpaid loans, plus accumulated interest thereon, are 
claimed to have exhausted all of the reserve value remaining in the policies at 
the time of his death. 

The contention of the plaintiff as to the requirement of notice is based upon 
article 13 of each policy. This provides that unpaid interest when due shall be 
added to the principal, and with respect to payment of the loan contains this 
provision: “Failure to pay any loan or interest due thereon will avoid this policy 
when the total indebtedness hereon to the company shall equal or exceed the 
loan value at the time of such failure, but not before that time, nor until one 
month after notice of the same has been mailed by the company to the last 
known address of the person to whom the loan was made and of the insured, 
and assignee if any.” The company concedes that no notice under this paragraph 
was given, but contends that none was required, as the avoidance of the policies 
was due, not to the msured’s failure to pay the loans, but to the lapse of the 
policies for nonpayment of premium; section 7 of the policies providing that, 
if any subsequent premium after the first is not paid when due, the policy shall 
cease, subject to the values and privileges thereinafter described, except that a 
grace of thirty-one days is allowed for the payment of any premium after the 
first. 

{1, 2] Provisions of policies touching loans similar to or identical with the 
one here considered have been construed in a number of the federal Judicial 
Circuits. It has uniformly been held that the loan and forfeiture provisions do 
not modify or in any way affect the avoidance of the policy for failure to pay 
premiums thereon. When there is a failure to pay a premium when it is due, 
the policy becomes void, except for the automatically extended insurance, but, 
where there is no reserve or loan value in the policy, it having been exhausted 
by the discharge of an indebtedness thereon, “the loan agreement and all its 
incidents * * * became non-existent—a chapter finished and closed.” Haw- 
thorne v. Bankers’ Life Co.. 63 F.(2d) 971, 972 (C. C. A. 8); Bach v. Western 
States Life Insurance Co., 51 F.(2d) 191, 192 (C. C. A. 10); Pacific Mutual Life 
Insurance Co. v. Davin, 5 F.(2d) 481 (C. C. A. 4); Minnesota Mut. Life Ins. 
Co. v. Cost, 72 F.(2d) 519 (C. C. A. 10). With this view we find ourselves in 
accord, notwithstanding the urgent insistence of the plaintiffs that we repudiate 
it. Under policies such as are here involved, the insured, by paying premiums 
for a number of years, builds up a reserve. As to such reserve he is given 
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several options. He may take the reserve in cash, purchase extended insurance 
for a term, or purchase a paid-up policy for a limited amount. He cannot have 
toth the cash and the extended insurance, or the cash and the paid- -up policy, 
when the reserve is exhausted by a cash withdrawal. As was said in the Bach 
Case, supra, “This is contrary to the agreement of the parties, and no insurance 
company could exist that paid out its reserves twice.” 

The second complaint of the plaintiffs is of the exclusion of evidence intro- 
duced to establish waiver, based upon a course of conduct by the company 
estopping it from insisting upon timely payment of premiums. Since a very 
detailed statement of what the interdicted witnesses would testify to, if per- 
mitted, was made by counsel for the plantiffs, it becomes necessary only in 
ascertaining error to consider whether the proffered testimony was sufficiently 
substantial to support a verdict of the jury in their favor on the basis of 
estoppel. The general agent of the company, Thomas M. Searles, sworn on 
behalf of the plaintiffs, had testified that he had had direct supervision of the 
company’s business in the Memphis territory, and that his duties included notify- 
ing policyholders when their premiums were due, and granting extensions of 
payment under certain rules of the company. What the rules were did not 
appear, but, if premiums were not paid, or a partial payment made thereon, he 
had to make report. He further testified that he had had an arrangement with 
the insured over a period of ten years to the effect that, when Mr. Moss was 
out of town, he would protect his premiums. Inasmuch as it had — 
appeared that the insured had been in the city during the entire period of grace 
snd thereafter up to the time of death, the court excluded further testimony on 
the subject. It was at this point that counsel indicated that Searles and a cor- 
toborating witness would, if permitted, testify substantially as follows: That 
some ten years prior to his death’ Moss had made arrangements whereby, in the 
event that he did not pay his premiums when due or within the period of grace, 
the policies would not lapse or be forfeited; that on repeated occasions after 
this understanding was reached he had failed to pay premiums at their due date, 
but executed extension agreements after the expiration of the grace period 
which Searles dated back, so that they would appear to have been executed 
prior to the expiration of grace; that at such times Moss paid his premiums; 
that he had gr on this course of dealing; that there had been no notice to 
him prior to his death that this course would not be adhered to; that Searles 
ys never informed him that such dealings were in any way in violation of the 

company’s rules, or in excess of the agent’s authority. 

[3-7] Viewing this testimony in the light most favorable to the plainiffs, we fail 
to see in it such substantial character as is required to support a verdict for the 
plaintiffs based upon waiver. It is clear that the waiver here asserted can be 
supported only by conduct creating an estoppel. The principle underlying the 
rule of estoppel is based upon acquiescence of the party against whom the 
estoppel is claimed to acts of the other party, who relies upon such acquiescence 
to his injury. It is elementary, however, that no estoppel arises by acquiescence 
in acts other than or different from the acts which the party claiming the estoppel 
alleges that he is entitled to commit by reason of such acquiescence. Passing 
the question as to whether the company had in the past accepted belated 
premiums only when the insured was out of the city at their due date, since 
the pleadings allege a less qualified consent and Searles was not permitted to 
complete his testimony, it is yet clear from the offered proof that, when in the 
past the insured had failed to pay his premiums when due, or within the grace 
period, they were accepted by the agent only upon the execution of an extension 
agreement. The importance to the company of such agreements in protecting 
itself against the fraud of its agents, in making definite the date when and the 
terms and conditions under which actual payment is to be made, is cbvious. 
At any rate, there can be no question of the right of the company to attach 
reasonable scat to its waiver of an express provision included i in the policy 
lor its benefit. A course of conduct, however, indicating acquiescence by the 
company in belated payments of premiums only upon execution of extension 
agreements, will not support an estoppel where no extension agreement was 
either exec cuted or tendered. We hold, therefore, that the provision in the policy 
ior the payment of premiums at their due date, or within the period cf grace, 
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was not waived, and that the company was not estopped from asserting its 
rights thereunder. 

The third of the plaintiffs’ major contentions is that the company computed 
the reserve value of the policies applied to the satisfaction of the insured’s 
indebtedness thereon erroneously; that, properly computed, there was sufficient 
reserve value in each of the policies to carry it as extended insurance beyond the 
death of the insured. The basis for such contention is twofold: First, that the 
company failed to follow the rule set out in the policy as to the method of 
calculaiing the reserve in respect to deductions made by it for what is known 
as the surrender charge; second, that the company should have set up as a 
reserve for the insured so much of his annual premiums as were required to cover 
the accidental death hazard between the time when the premiums would cease and 
the time when double indemnity protection would expire. 

[8] Article 14 of the policies governs the computation of their reserve value 
and the surrender charges, and is as follows: “The value of this policy to be 
applied as hereinafter provided shall be the.reserve hereon according to the 
American Experience Table of Mortality and three and one-half per cent interest, 
less a charge of not more than two and one-half per cent of the sum insured 
(which charge will gradually decrease and after the fourteenth policy year will 
in no case exceed one-twentieth of one per cent of the said sum insured) and less 
also any indebtedness to the company secured by this policy.’ The company 
decreased the surrender charge from year to year after the third year the policy 
had been in force, but the steps by which such decrease was accomplished were 
neither equal nor uniform. It is contended that, in the phrase “which charge wiil 
gradually decrease,” the term “gradually” means a decrease by equal or regularly 
progressive steps, and testimony was introduced to show that, if the surrender 
charge were thus decreased, there would remain in the policies reserve value 
sufficient to extend the policies for the few days that intervened between the 
expiration of the period of grace and the death of the insured. We doubt, however, 
that the term “gradually,” either in common parlance or by dictionary definition, has 
such limited connotation. But, even if so, the insurance contract carried its own 
definition. Article 14 of the policies contains a table showing the nonforieiting 
values computed at the end of completed policy years for $1,000 of the sum 
insured. It shows the period of extended term insurance available, the paid-up 
policy value, and the cash or loan value. That these sums are net is indicated 
by the recital “no deduction from these values will be made for a surrender 
charge.” In Atlantic Life Insurance Co. v. Pharr, 59 F.(2d) 1024, we held similar 
tables to be controlling of a matter upon which the parties were free to contract, 
and that we could not alter the amounts stated or entitle the assured to a contract 
covering larger amounts. We see no reason to depart from the views there 
expressed. 

[9] Nor do we find any different answer to the contention that the tabulated 
reserve value should be increased by some proportion of the premiums collected 
to provide for the double indemnity provision of the policies. The reserve values 
set up at the end of each policy year are specific. There is no provision in the 
contract that the insured is entitled to any other or greater reserve value. That 
it was the practice of the company to build up a general reserve to cover tha‘ 
period which intervened between the insured’s fulfillment of his contract and the 
age limit beyond which double indemnity protection was not afforded cannot change 
the terms of the policy. 

[10] One other contention must be noted. The company’s records show that 
the policies lapsed as of August 26th. But these were routine clerical entries and 
a part of purely intra-company procedure. They cannot be construed as a waiver 
of payment, or as between the company and the insured or his beneficiary an 
abandonment of rights clearly defined by the contract. 

The judgment below is affirmed. 


NEW YORK LIFE INS. CO v. MILLER. No. 9918. 
Circuit Court of Appeals, Eighth Circuit. Oct. 25, 1934. 
73 Federal Reporter (2d) 350. 
4. INSURANCE. 


As respects admissibility of application in evidence, where original application 
for life policy is plainly printed and written, in letters of fair size and easily 
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legible, while copy furnished and attached to policy is so reduced in size or so 
dim or blurred that it can be read by persons of normal vision only by use of 
strong magnifying glass, statute requiring “true copy” of application to be attached 
to policy is not comnlied with (Code Iowa 1931, §§ 8772, 8773). 

(For other cases, see Insurance, Dec. Dig. § 650.) 
5. INSURANCE. 

Where large portions of papers attached to life policies as copies of applica- 
tion could not be read by persons of normal vision without magnifying glass and 
original application was not in appeal record, court’s action in refusing instructed 
verdict for insurer sought because of insured’s false representations and in 
submitting to jury question whether attached copies of application were legible 
so as to render defense of false representations available held not error (Code 
Iowa 1931, §§ 8772, 8773). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE. 

In action on life policies, where defense was making of false representations 
in application for policy, instruction that “true copy” of original application 
attached to policy must be such as to be readable with fair degree of certainty 
by person with normal vision held not error (Code Iowa 1931, §§ 8872, 8873). 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

Appeal from the District Court of the United States for the Northern 
District of Iowa; George C. Scott, Judge. 

Action by Gertrude V. Miller against the New York Life Insurance Com 
pany, in which defendant filed a cross-bill. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 

Clifford YV. Cox and Donald Evans, both of Des Moines, lowa (Wm. F. Riley 
and John Inghram, both of Des Moines, Iowa, on the brief), for appellant. 

L. H. Salinger, of Carroll, lowa (Edward A. Wissler and Salinger, Reynolds 
& Meyers, all of Carroll, Iowa, on the brief), for appellee. 

Before Booth, Circuit Judge, and Munger and Bell, District Judges. 

Muncer, District Judge. 

The appellee had a verdict and judgment against the appellant in an action 
upon two policies of insurance. The parties will be referred to as they appeared 
in the trial court. The defendant’s answer alleged that the assured had obtained 
the policies by making, knowingly, false representations, consisting of untrue 
answers to questions propounded to him in his written application for the policies 
and the same facts were also alleged in a cross-bill, with allegations that upon 
discovery of the falseness of the representations the defendant had tendered to 
plaintiff the premiums which it had collected and had notified her that it nad 
elected to rescind the policies. The prayer asked for a decree of rescission of 
the policies and for general relief. In her replication to the cross-bill, the 
plaintiff admitted that the assured had made the answers to the questions, as 
alleged, but denied their falsity and materiality, and denied that the policy was 
issued in reliance upon them. It also alleged that the defendant had an adequate 
remedy at law. When the case was first reached for trial, the defendant moved 
that the case be set for trial before the court on the equitable issues tendered 
ior trial in the cross-bill. This motion was overruled, and an exception noted. 
Thereafter a jury was impaneled in the case and following this the plaintiff was 
given leave to amend her replication, and in her amendment the plaintiff alleged, 
in substance, that the copies of the application which were attached to the policies 
when the policies were delivered to the assured, were not copies, because illegible. 
It does not appear that a verdict was reached by the jury at that time, but, one 
year later, a trial was had to a jury, resulting in the verdict and judgment 
mentioned. 

_ It is assigned as error that the court overruled the defendant’s motion asking 
lor a trial of the equitable issues set forth in the cross-bill before the trial of 
the legal issues. The trial court held that the defendant had an adequate 
remedy at law. The appellant’s claim that this was erroneous finds support in 
the case of New York Life Ins. Co. v. Marotta (C. C. A.) 57 F.(2d) 1038, 1039 
In that case it appeared that an action at law had been brought to recover upon 
two life insurance policies, after the death of the insured. The defendant’s 
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answer alleged that the policies were procured by means of false and fraudulent 
answers given by the insured to questions propounded to him in his application 
for the insurance, and prayed for a rescission and cancellation of the policies. 
The trial court made an order dismissing the equitable defenses because the 
defendant had an adequate remedy at law, but this order was reversed by thc 
Court of Appeals. The reason for the reversal was stated in this language : 

“There is a clearly marked difference in the elements of proof necessary to 
support fraud as a defense to an action at law, and fraud as a ground for the 
equitable relief of rescission and cancellation. This distinction the court did not 
appear to recognize. No misrepresentation is fraudulent at law, unless it is made 
with actual knowledge cf its falsity, or under such circumstances that the lay 
must necessarily impute such knowledge to the party, at the time when he makes 
it: but the courts have clearly and repeatedly recognized that there may be actual 
fraud in equity, without any feature of moral culpability. 

“The person making an untrue statement without knowing or believing it t 
he untrue, and without any intent to deceive, may be chargeable with actual fraud 
in equity. Of course, whatever would be fraudulent at law is fraudulent in 
equity ; but the equitable doctrine goes further, and includes instances of fraudulent 
misrepresentation which do not exist at law. At law there must be a showing, 
not only of the falsity of the allegation, but also knowledge by the applicant oi 
such falsity. As a general rule, courts of equity may grant relief by way of 
rescission, abatement, or otherwise, although no fraudulent intent on the part 
of the person making the representation is shown, and even though he may be 
honestly misled as a result of misapprehension or mistake. All that need de 
shown in such case is that the representations were false, and actually misled the 
person to whom they were made. A very large number of cases sustaining these 
distinctions are set forth in the appellant’s brief, and need not be cited here. 
These authorities sustain the distinction which exists between fraud at law and 
fraud in equity so clearly as to remove the question beyond the domain of 
controversy. While it pretty clearly appears from the record that a number of 
the material questions answered by the applicant were untrue, under all the cir- 
cumstances, there being a conflict of evidence, we think the court was right in 
submitting the question to the jury as to the existence or nonexistence of iega! 
fraud; particularly as to whether or not the applicant was suffering from, and 
had been treated for, gout, and, if so, whether he had knowledge of the fact that 
he was treated for that disease. But that is only a portion of the case. Either 
prior to the submission of the case to the jury, or afterwards, under the pleadings, 
it was the duty of the court to find the facts upon which the equitable defenses 
were based, and, if the findings showed that the applicant’s answers were untrue 
and material, it was the duty of the court to apply to those facts the equitable 
principle that such false representations were fraudulent, and entitled the defeud- 
ant to a rescission of the policies, even though the applicant believed the answers 
to be true when he made them.” 


In Derry v. Peek, 14 App. Cases, 337, 359, Lord Herschell stated the distinction 
in the elements of proof between actions at law for deceit, and suits in equity for 
rescission, as follows: 

“This action is one which is commonly called an action of deceit, a mere com- 
mon law action. This is the description of it given by Cotton, L. J. in delivering 
judgment. I think it important that it should he borne in mind that such an action 
differs essentially from one brought to obtain rescission of a contract on the ground 
of misrepresentation of a material fact. The principles which govern the two 
actions differ widely. Where rescission is claimed it is only necessary to prove 
that there was misrepresentation; then, however honestly it may have been made, 
however free from blame the person who made it, the contract, having been ob- 
tained by misrepresentation, cannot stand. In an action of deceit, on the contrary, 
it is not enough to establish misrepresentation alone; it is conceded on all hands 
that something more must be proved to cast liability upon the defendant, though 
it has been a matter of controversy what additional elements are requisite. I lay 
stress upon this because observations made by learned judges in actions for re- 
scission have been cited and much relied upon at the bar by counsel for the re- 
spondent.. Care must obviously be observed in applying the language used in re- 
lation to such actions to an action of deceit.” 
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In McFerran y. Taylor, 3 Cranch, 270, 281, 2 L. Ed. 436, which was a suit for 
specific performance, Chief Justice Marshall said: 

“He who sells property on a description given by himself, is bound to make 
good that description: and if it be untrue in a material point, although the variance 
he occasioned by a mistake, he must still remain liable for that variance.” 

The case of Smith v. Richards, 13 Pet. 26, 36, 10 L. Ed. 42, was a suit for 
rescission of a contract to purchase a tract of land, upon which was a gold mine, 
upon the ground, alleged by the purchaser as the plaintiff, that he had been induced 
to make the contract by false representations of the seller. The court said: 

“It is an ancient and well-established principle, that whenever suppressio veri 
or suggestio falsi occur, and more especially both together, they afford a sufficient 
ground to set aside any release or conveyance. This ancient principle, thus ex- 
pressed with so much sententious brevity, is laid down in terms somewhat more 
comprehensive, and having a direct bearing on the present case, by a modern text- 
writer on equity. In 1 Madd. Chan. 208, it is thus stated: If, indeed, a man, upon 
a treaty for any contract, make a false representation, whether knowingly or not, 
by means of which he puts the party bargaining under a mistake upon the terms 
of bargain, it is a fraud, and relievable in equity. The doctrine thus laid down is 
ae in the very words used by the chancellor, in the case of Neville v. Wilkin- 
son, 1 Bro. C. C. 546, with the exception of the words, whether knowingly or not; 
and a part of the proposition embraced by these words, is founded upon the case 
of Ainslie v. Medlycott, 9 Ves. 21, which fully sustains Mr. Maddock. In this lat- 
ter case, the following strong language is used: ‘No doubt, by a representation, a 
party may bind himself just as much as by an express covenant. If, knowingly, he 
represents what is not true, no doubt, he is bound. If, without knowing that it is 
not true, he takes upon himself to make a representation to another, upon the 
faith of which that other acts no doubt he is bound; though his mistake was per- 
fectly innocent.’ 

“But the doctrine is laid down with more comprehensiveness and precision by a 
still more modern writer on equity; who gives us, in the form of distinct propo- 
sitions, what he considers the result of the various cases on the subject, and marks, 
with particularity, the modifications which belong to it. In 1 Story’s Equity, 201, 
202, it is thus stated: ‘Where the party, intentionally, or by design, misrepresents a 
material fact, or produces a false impression, in order to mislead another, or to 
entrap or cheat him, or to obtain an undue advantage of him; in every such case, 
there is a positive fraud, in the truest sense of the terms; there is an evil act, with 
an evil intent; dolum malum, ad circumveniendum. And the misrepresentation may 
be as well by deeds or acts, as by words; by artifices to mislead, as by positive as- 
sertions.” Whether the party thus misrepresenting a fact, knew it to be false, or 
made the assertion, without knowing whether it were true or false, is wholly im- 
material; for the affirmation of what one does not know, or believe to be true, is 
equally, in morals and law, as unjustifiable, as the affirmation of what is known to 
be positively false. And even if the party innocently misrepresents a fact, by mis- 
take, it is equally conclusive; for it operates as a surprise and imposition on the 
other party. Or, as Lord Thurlow expresses it, in Neville v. Wilkinson, ‘it misleads 
the parties contracting, on the subject of the contract.’ 

The principle stated in these cases that it is immaterial in an equitable suit for 
rescission or cancellation of a contract, whether the false representation inducing 
its execution was made with knowledge of its falsity or was made with an honest 
helief that it was true, has been stated in many decisions in the courts of the United 
States. Doggett v. Emerson, Fed. Cas. No. 3,960, 3 Story, 700, 733; In re American 
Knit Goods Mfg. Co. (C. C. A.) 173 F. 480, 482; Grant v. Giuffrida, 50 App. D. C. 
38, 267 F. 330, 332; New York Life Ins. Co. v. Marotta (C. C. A.) 57 F.(2d) 1038, 
1039; Kell vy. Trenchard (C. C. A.) 142 F. 16, 23; Halsey v. Minnesota-South Car- 
olina Land & Timber — hs C. A.) 28 F.(2d) 720, 723; Franco v. New York 

djfe Ins. Co. (C. C. A.) 53 F.(2d) 562, 565; Hindman y. First Nat. Bank (C. C. 
A ) i. _ 931, 944, 57 L. R. A. 108; Joslyn v. Cadillac Automobile Co. (C. C. 
\77 F. 863, 867; Independent Harvester Co. vy. Tinsman (C. C. A.) 253 F. 935, 937; 
Srckistice v. Woodrow-Parker Co. (C. C. A.) 275 F. 908, 916; Billings v. As- 
pen Mining & Smelting Co. (C. C. A.) 51 F. 338, 347; Kimber v. Young (C. - A.) 
17 F. 744, 747; City of Omaha v. Venner (C. C. A.) 243 F. 107, ~ _ Fay Hill 
(CC. A.) 249 F. 415, 419; Woods-Faulkner & Co. v. Michelson ie A) 63 
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F.(2d) 569, 572. See, also, Hare & Chase vy. National Surety Co. (D. C.) 49 
F.(2d) 447, 454; Pittsburgh Life & Trust Co. v. Northern Cent. Life Ins. Co. (C. 
C.) 140 F. 888, 892; Benton y. Ward (C. C.) 47 F. 253, 256; Burroughs Add. Mach. 
Co. v. Scandinavian-American Bank (D. C.) 239 F. 179, 183. 

In the case of Phoenix Mut. Life Ins. Co. v. Bailey, 13 Wall. 616, 622, 20 L,. 
Ed. 501, the insurance company, after the death of the assured, had filed a bill ask- 
ing for the cancellation of two policies of insurance which it had issued upon the 
lite of Albert Bailey. The bill alleged that the policies had been procured by the 
suppression of material facts and by fraudulent misrepresentations. In affirming a 
dismissal of the bill the court said: 

“Whether the remedy sought in this case would have been available if the suit 
had been instituted before the death of the person whose life was insured it is not 
necessary to determine, as no such question is involved in the record. Suffice it to 
say upon that topic that the complainant has not referred the court to any decided 
case which supports the affirmative even of that inquiry, but the difficulty in the 
way to such a conclusion in the case before the court is much greater, as by the 
death of the cestui que vie the obligation to pay, as expressed in the policies, be- 
came fixed and absolute, subject only to the condition to give notice and furnish 
proof of that event within ninety days. Notice having been given and the required 
proof furnished, the obligation to pay certainly became fixed by the terms of the 
policies and the sums insured became a purely legal demand, and if so, it is diffi- 
cult to see what remedy, more nearly: perfect and complete, the appellants can 
have than is afforded them by their right to make defence at law, which secures to 
them the right of trial by jury. Foley v. Hill, 2 House of Lords Cases, 45: Thrale 
v. Ross, 3 Brown’s Chancery Cases, 56; Arundel v. Holmes, 4 Beav. 325: Norris 
v. Day, 4 Young & Collyer, 475. 

“Where a party, if his theory of the controversy is correct, has a good de- 
fence at law to ‘a purely legal demand,’ he should be left to that means of defence, 
as he has no occasion to resort to a court of equity for relief, unless he is prepared 
to allege and prove some special circumstances to show that he may suffer irrep- 
arable injury if he is denied a preventive remedy. Nothing of the kind is to be 
apprehended in this case, as the contracts, embodied in the policies, are to pay 
certain definite sums of money, and the record shows that an action at law has 
been commenced by the insured to recover the amounts, and that the action is now 
pending in the court whose decree is under re-examination. 


“Courts of equity unquestionably have jurisdiction of fraud, misrepresentation, 
and fraudulent suppression of material facts in matters of contract, but where the 
cause of action is ‘a purely legal demand,’ and nothing appears to show that the 
defence at law may not be as perfect and complete as in equity, a suit in equity 
will not be sustained in a Federal court, as it is clear that the case, under such cir- 
cumstances, is controlled by the sixteenth section of the Judiciary Act [see 28 USCA 
€ 384].” 

In the case of Cable v. United States Life Insurance Company, 191 U. S. 288, 
24S. Ct. 74, 77, 48 L. Ed. 188, the insurance company had brought suit in the Uni- 
ted States court seeking cancellation of a policy of life insurance which it had is- 
sued on the life of Herman D. Cable, alleging that the policy had been procured by 
fraud and by false representations. Before that suit was filed, an action had been 
begun in the state court, by the beneficiary in the policy, asking for a recovery upon 
the policy. The dill alleged the lack of an adequate remedy at law, in that a re- 
moval of the action on the policy was impracticable, because an Illinois statute de- 
clared that a removal of such a case would forfeit the company’s right to transact 
business in Illinois; and alleged that the laws of Illinois, as interpreted by the state 
courts, were less favorable, on the facts of the case, than the laws applied in the 
United States courts. In its decision the Supreme Court stated that the plaintiffs 
bill had alleged that the policy was procured by the fraud and fraudulent representa- 
tions of the agents of the assured, and dismissed the question of the adequacy of 
any remedy at law, referring to the decision in the Bailey Case as controlling. The 
court said: 

“We start with the proposition that, to any action brought upon the policy in 4 
Federal court, the company would have a complete and adequate defense by prov- 
ing the fraud as alleged in the bill herein. That shows a defense in the same jurls- 
diction resorted to by the complainant herein. It is answered, however, that the 
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action has not been commenced in the Federal court, but, on the contrary, the ad- 
ministratrix has commenced her action in the state court, and hence the defense, 
if made in the state court, is not in the same jurisdiction as that in which the bill 
in this case was filed. But the company may bring its defense within the same 
jurisdiction by removing the case from the state to the Federal court, which it has 
the right to do on account of the diversity of citizenship of the parties thereto. No 
stipulation or agreement, founded on a state statute or otherwise, which the com- 
pany may have entered into, could prevent the removal of the case in the exercise 
of its constitutional right. This has been so held in Home Ins. Co. v. Morse, 20 
Wall. 445, 22 L. Ed. 365; and that case has been repeatedly approved. See Doyle 
y. Continental Ins. Co., 94 U. S. 535, 24 L. Ed. 148; Barron v. Burnside, 121 U. S. 
186, 7 S. Ct. 931, 30 L. Ed. 915, 1 Inters. Com. Rep. 295. * * * 

“One thing is entirely clear, that the company could have removed this case 
from the state to the Federal court, notwithstanding the state statute or anything 
contained in its application for a license to do business within the state. Upon re- 
moval the company would have the full and adequate defense, under the law as ad- 
ministered by the Federal courts, that it would have in the equity case.” 

In the decision the court referred approvingly to the cases of Home Ins. Co. 
y. Stanchfield, Fed. Cas. No. 6,660, 1 Dill. 424, and A®tna Life Ins. Co. v. Smith 
(C. C.) 73 F. 318, in each of which the court had declared that bills to cancel in- 
surance policies on the ground of false representations could not be maintained be- 
cause the remedy at law was adequate, when the bill was filed after a loss had oc- 
curred under the policy. 

Before the decision in the Marotta Case, it had been held, in cases which cited 
the Bailey and Cable Cases that an insurance company ordinarily had an adequat2 
remedy at law, by setting up its defense in an answer alleging that the policy had 
heen procured by false representations, when an action had been begun against it 
on the policy, after a loss had occurred under the policy. Continental Casualty Co. 
vy. Yerxa (D. C.) 16 F.(2d) 473, 474; New York Life Ins. Co. v. Marshall (C. C. 
A.) 23 F.(2d) 225: New York Life Insurance Co. vy. Feicht (D. C.) 29 F.(2d) 
318, 320; New York Life Ins. Co. v. Seymour (C. C. A.) 45 F.(2d) 47, 48, 73 A. 
L. R. 1523; Riggs v. Union Life Ins. Co. (C. C. A.) 129 F. 207, 208. 

[4-6] Complaint is made that the court should have sustained the defendant's 
motion for a directed verdict. The court submitted the case to the jury with in- 
structions to find for the defendant company if the jury found that the copies of 
the applications attached to the policies were legible copies, such that a person with 
undefective eyes and normal vision could read with a fair degree of certainty. 
Section 8772 of the Code of Iowa (1931), in force at the time this insurance was 
written, required that a company issuing a life insurance policy should attach or 
indorse thereon a true copy of any application or representation of the assured, 
which by the terms of the policy were made a part of it, or of the contract of in- 
surance, or referred to therein, or which might in any manner affect the validity 
of the policy, and section 8773 of the Code provided that if any insurance company 
neglected to comply with the requirements of the preceding section, it should be 
precluded from pleading, alleging, or proving such application or representations or 
any part thereof, or the falsity thereof, or any part thereof in any action upon 
such policy. 


Appellant claims that a verdict for the defendant should have been directed 
because it was undisputed that a true copy of the original application was attached 
to the policies delivered to the assured, and that it could be read by a person with 
undefective eyes and normal vision. 

_ The record shows that the original application made by the assured was iden- 
tied and offered and received in evidence. This exhibit is not preserved in the 
record on this appeal. The original policies delivered to the assured, with the cop- 
ies of the applications attached, are presented by the record. We are precluded by 
this condition of the record from a comparison, available to the court below, of 
the contents of the original application with the contents of the alleged copies de- 
livered to the assured. The parts of the original policies, alleged to be copies of 
the original application, appear to be photographic reproductions of an application 
signed by the assured. The questions, and some other portions of it are in printed 
‘orm, while the answers, and the purported signature of the assured and of the 
medical officer are in handwriting. A large part of the answers can barely be read 
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by means of a strong magnifying glass owing to the small size and dimness of the 

letters. The missing exhibit, the original application, may have demonstrated that 
it was printed and written on sheets of larger size, and with larger printed and 
written words, legible to any ordinary reader. It is obvious, from a casual inspec- 
tion of the policies, that a large portion of the papers attached as copies of the ap- 
plication were not capable of being read by persons of normal vision, without the 
aid of some magnifying instrument. As to the further claim that the statute is 
obeyed, if the copy of the original application attached to a policy and delivered to 
the assured is a true copy of its contents, regardless of its legibility, this would 
not be the test, if the original is plainly printed and written, in letters of fair size 
and easily legible, while the copy furnished is so reduced in size, or so dim or 
blurred that it can be read by persons of normal vision only by the use of strong 
magnifying glasses. Fidelity Mut. Ins. Co. v. Preuser, 195 Ky. 271, 274, 242 S. W, 
608; Arter v. Northwestern Mut. Life Ins. Co. (C. C. A.) 130 F. 768, 769. 

Was no error in overruling the defendant’s motion for an instructed verdict. 

Other errors assigned challenge that part of the instructions of the court by 
which he told the jury that a true copy of the original application must be a legible 
copy, such as a person with undefective eyes and normal vision could discern the 
writing upon and could read with a fair degree of certainty. The only ground of 
exception taken to this portion of the instructions was that the test of compliance 
with the statute was not whether the copy could be read, but whether it was a 
irue copy, and that the portion of the charge defining the person who would be the 
judge of the ability to read the true copy was immaterial. In Eastman y. Metro- 
politan Life Ins. Co., 228 Mich. 125, 129, 199 N. W. 655, 656, the court said in dis- 
cussing a similar statute 

“The test which the court laid down by which the jury was to determine 
whether the copy was legible was ‘whether it may be read by a person of normal 
eyesight under normal conditions and with reasonable ease.’ We think this was a 
proper test and, undoubtedly, one which was contemplated by the Legislature when 
the act was passed. It would he idle for the Legislature to prescribe a notice to be 
posted that could not be read by the normal eye under normal conditions. In the 
present case the provision that a copy of the application should be attached to the 
policy was inserted for a purpose, and that purpose was to enable the insured to 
know at all times just what representations he had made to obtain the insurance 
(New York Life Ins. Co. vy. Hamburger, 174 Mich. 254, 140 N. W. 510), and thereby 
lessen the controversies which were continually arising after the death of the i 
sured over claimed fraudulent representations made by him to obtain the 
ance.” 

In Janunas v. Metropolitan Life Ins. Co., 239 Mich. 150, 153, 214 N. W. 
118, it was said in a similar case: 

“Whether the reduced size photographic copy of the application attached to 
the policy serves the purpose of the statute involves the question of whether ‘t 
can be read by a normal eye, under normal conditions, with reasonable ease. If st 
cannot be read by a normal eye, under normal conditions, with reasonable ease, 
then to hold it a compliance would render the statute meaningless.” 

We think these cases express the true rule applicable in this case, and that 
there appears to be no error in the giving of the instruction of which the appellant 
may complain. These are all of the errors assigned that present any substantial 
question for review, and therefore the judgment will be affirmed. 


There 


insur- 


BRAMAN et ux. v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 9754. 
Circuit Court of Appeals, Eighth Circuit. Oct. 15, 1934. 
73 Federal Reporter (2d) 391. 


INSURANCE. 

Provision of application that proposed life policy shall not take effect unless 
and until delivered to and received by insured, beneficiary, or by person agree! 
to pay premiums during insured’s continuance in good health held condition pre- 
cedent to taking effect of policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. INSURANCE. 

Restrictions on power of agent, in application for life policy which p1 rovided 

that no.agent except certain officers of insurer could bind insurer by making 
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promise respecting benefits under policy or accepting representations or information 
not contained in application, were notice to applicant of lack of authority of solicit- 
ing agent to make any contract of insurance except as authorized by application. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

4. INSURANCE. 

Restrictions on authority of agent in application for life policy bind applicant 
unless violative of some valid statutory provision. 

(For other cases, see Insurance, Dec. Dig. § 90.) 

5. INSURANCE. 

Provisions of application for life policy that to effect present insurance first 
premium must have been paid in cash to soliciting agent, conditional receipt signed 
by secretary ot insurer and countersigned by agent must have been issued and 
application must have been approved held conditions precedent to taking effect of 
policy. 

(For other cases, see Insurance, Dec. Dig. §§ 130[2], 137[1}.) 

6. INSURANCE. 

State statute providing that person solicifing application for life insurance 
shall in controversy between insured and insurer be regarded as agent of insurer, 
and shall also be considered as agent of insurer for purpose of collecting or 
securing premiums held to determine status of agent (Mason’s Minn. St. 1927, 
§§ 3380, 3757). 

(For other cases, see Insurance, Dec. Dig. § 98.) 

8. INSURANCE. 

Present insurance held not effected by insured’s recciving from agent receipt 
ior premium under life policy providing for present insurance, if conditionai 
receipt signed by secretary of insurer and countersigned by agent is issued, where 
applicant received an informal receipt written out on back of blank check or note, 
signed only by soliciting agent. 

(For other cases, see Insurance, Dec. Dig. §°137|3].) 

9. INSURANCE. . 

Where application for life policy provided that immediate insurance would be 
effected on approval! of application by insurer, up to time of approval, there was 
no contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

10. INSURANCE. ; 

_ Where insurer’s approval of application was a prerequisite to consummation 
of contract of insurance, approval of application, even though followed by_issu- 
ance of life policy, after death of applicant and without knowledge thereof, was 
of no effect. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

ll. INSURANCE. 

_ Application for life policy which was subject to approval by insurer was in 
effect offer which was revoked by death of applicant, and his death destroyed 
subject-matter of offer. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

12. INSURANCE. 

In action to recover on life policy, application providing that it was subject 
to approval of insurer would be accepted as contract of parties notwithstanding 
paragraph containing provision was in small type whe1e type was clearly legible 
and was of kind used in publication of legal notices. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

_ Appeal from the District Court of the United States for the District of 
Minnesota; Matthew M. Joyce, Judge. 

Action by Charles Braman and wife against the Mutual Life Insurance Com- 
pany of New York, a corporation. From a judgment for defendant on a directed 
verdict, plaintiffs appeal. 

Attirmed. 

Carl J. Eastvold, of Ortonville, Minn. (Murphy, Johanson, Winter & Nelson, 
ot Wheaton, Minn., on the brief), for appellants. 
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M. J. Doherty, of St. Paul, Minn. (Doherty, Rumble & Butler, of St. Paui, 
Minn., on the brief), for appellee. 

Before Gardner, Woodrough, and Van Valkenburgh, Circuit Judges. 

GARDNER, Circuit Judge. 

Appellants, as plaintiffs below, brought this action to recover $5,000 upon an 
alleged life insurance policy insuring the life of their son, they being named as 
beneficiaries therein, it being alleged that the insured met his death by external, 
violent, and accidental means. 

As a matter of convenience and to avoid confusion, the parties will be referred 
to as they appeared in the lower court. 

The defendant denied in effect that any contract of insurance had ever been 
consummated and pleaded certain provisions of or recitals in the written applica- 
tion signed by insured, the correctness and existence of which were admitted by 
the reply filed by plaintiffs. 

[1] Plaintiffs’ son, Glenn D. Braman, was solicited by Kenneth W. Stockton 
and Edward F. Gettman for an application of life insurance on December 13, 1931. 
Stockton was a soliciting agent of defendani, while Gettman was employed by 
another soliciti.g agent of defendant, McRae, to assist him in soliciting insurance, 
but he was not defendant’s agent.eAn application for life insurance with double 
indemnity in case of accidental death was signed by Glenn D. Braman. There was 
testimony on behalf of plaintiffs, and as the court directed a verdict for the 
defendant, we must accept it as true, that Stockton and Gettman toid plaintitfs, 
who were present at the time, and their son, that as soon as the premium was 
paid the insurance would be in effect, subject to the passing by the applicant of a 
satisfactory medical examination. There was testimony that in payment of the first 
premium Gettman was to take the note of Charles Braman, father of the appli- 
cant, discount it at the bank of which McRae was cashier and Gettman was 
assistant cashier, and send the money to the defendant company. Gettman agreed 
to accept the note at the bank and advance the money for the premium. Pursuant 
to this understanding, plaintiff Charles Braman gave his note to Gettman personally 
for the amount of the premium. This note Gettman held in his personal pos- 
session, but did not advance the money either to Braman nor the defendant, nor 
attempt so to do until after Glenn D. Braman was accidentally killed on December 
21, 1931. 

Glenn D. Braman was given a physical examination by defendant’s local exam- 
ining physician at Graceville, Minn., and the complete application with medical 
examiner’s report was mailed to defendant’s branch office at Sioux City, Iowa, 
December 18, 1931. The physical examination indicated that the applicant was au 
insurable risk. The papers were received at defendant’s home office in New York 
City December 23, 1931, and on that date the application was approved by defend- 
ant’s home office without knowledge of the prior death of applicant. In the meati- 
time, on December 22, 1931, and after he had learned of the death of applicant, 
Gettman sent a draft for the amount of the first premium to the Sioux Ciis 
office of defendant. This draft was returned to Gettman. 

The application which was signed by Glenn D. Braman was on the printed 
form provided by the’ defendant, and recited that, “The proposed policy shall not 
take effect unless and until delivered to and received by the Insured, the Benetici- 
ary, or by the person who herein agrees to pay the premiums, during the Insured’s 
continuance in good health and unless and until the first premium shall have beet 
paid during the Insured’s continuance in good heaith; except in case a conditional! 
receipt shall have been issued as hereinafter provided.” 

Following this recital, appear fourteen paragraphs consecutively numbered. 
The first gives the residence, occupation, place of birth, and age of the applicant ; 
the second contains a declaration that the applicant does not contemplate going to 
a foreign or tropica! country or changing his occupation; the third recites that the 
applicant does not contemplate making aviation flights or aeronautical ascensions; 
the fourth, that the applicant has no negotiations for other life insurance; the 
fifth, that the applicant has never had an application for life insurance declined 
or postponed by any other company; the sixth, that he has no insurance now 1 
force on his life in any other company. The seventh calls simply for details in 
relation to the four preceding paragraphs, and are all answered in the negative; 
the eighth gives the amount of the insurance applied for; the ninth gives the plaa 
of insurarice as two-year term, with automatic conversion to end age sixty-five, 
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with level disability benefits, double indemnity benefits, and waiver of premium 
benefits; the tenth recites that if the compaily is unwilling to issue a policy for 
the plan and amount applied for, the application shall be for such plan and amount 
as shall be issued by the company; the eleventh gives the names of the bene- 
ficiaries; the twelfth reserves the privilege of changing the beneficiary to the 
applicant; the thirteenth refers to surrender values and dividends. The fourteenth 
is as follows: 

“¢_________ in cash has been paid to the Soliciting Agent and a conditional 
receipt No. —~—, signed by the Secretary of the Company, and countersigned 
by the agent has been issued making the insurance in force from this date, pro- 
vided this application shall be approved.” 

Following the foregoing fourteen separately numbered paragraphs, the applica- 
tion contains provision that, “It is agreed that no Agent or other person except 
the President, Vice-President, a Second Vice-President, or a Secretary of the 
Company has power on behalf of the Company to bind the Company by making 
any promise respecting benefits under any policy issued hereunder or accepting any 
representations or information not contained in this application, or to make, 
modify or discharge any contract of insurance, or to extend the time for payment 
of a premium, or to waive any lapse or forfeiture or any of the Company’s rights 
or requirements.” 

Testimony on behalf of plaintiffs was to the effect that the agent Stockton 
said he did not have his receipt book with him, and on that account he made out 
a receipt on a piece of paper, using for the purpose the back of a blank check 
or note, and this was delivered to applicant. This receipt was not produced at the 
trial, but proper foundation being laid, secondary evidence was received as to its 
contents. In substance, the receipt acknowledged receipt of the first annual pre- 
mium, and recited that the policy would go into effect at once, or when the 
medical examination had been taken. It was not signed by the secretary of the 
company. 

At the close of all the testimony, the court directed a verdict for the defend- 
ant, and from the judgment entered thereon this appeal has been perfected. 

[2] While there are numerous assignments of error, we think the substantial 
question presented is whether the court erred in directing a verdict for the 
defendant. It is broadly asserted in plaintiffs’ brief that “the policy was in force 
at the time of the death of the assured, and the plaintiffs made out a case for the 
jury.” If, by the policy, plaintiffs mean the final formal coutract of insurance 
customarily issued by the defendant, it seems clear that that instrument as such 
could not have been in effect at the time of the death of the applicant because the 
application had not been approved by the company and the policy Was not even in 
form executed until after that date. But to this plaintiffs say, “The plaintiffs’ 
answer to that is that that was brought about by the defendant’s own delay and 
that it was a ministerial act to write up and sign the policy and that the issuance 
and signature and delivery thereof did not depend upon any conditions precedent 

subsequent; because all of the conditions required by the company and its 
agents had been complied with and fulfilled by the assured or the beneficiary.” But 
t is to be noted that the application provides that the proposed policy shall not 
take effect unless and until delivered to and received by the insured, the bene- 
heiary, or by the person who therein agrees to pay the premiums during th: 
insured’s continuance in good health. This was a condition precedent to the taking 
effect of the policy unless, as we shall later consider, there was effected a con- 
tract of present insurance. Jensen v. New York Life Ins. Co. (C. C. A. 8) 59 
h.(2d) 957; New York Life Ins. Co. v. McCreary (C. C. A. 8) 60 F.(2d) 355; 
Inter-Southern Life Ins. Co. v. McElroy (C. C. A. 8) 38 F.(2d) 557. 

The exception to the above-noted conditions is stated as follows: “Except in 
case a conditional receipt shall have been issued as hereinafter provided.” Was 
there a contract of interim insurance? This would seem to depend upon what 
authority was vested in the soliciting agent. The application signed by Glenn D. 
Braman recites that, “It is agreed that no Agent or other person except the 
President, Vice-President, a Second Vice-President, or a Secretary of the Com- 
pany has power on behalf of the Company to bind the Company by making any 
Promise respecting benefits under any policy issued hereunder or accepting any 
representations or information not contained in this application, or to make, 
modify or discharge any contract of insurance, ete.” 
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[3, 4] These restrictions on the power of the agent, being contained in the 
application signed, were notice to the applicant of the lack of authority of the 
soliciting agent to make any contract of insurance except as authorized by the 
provisions of the application itself. New York Life Ins. Co. v. McCreary (C. ¢. 
A. 8) 60 F.(2d) 355; Jensen v. New York Life Ins. Co. (C. C. A. 8) 59 F.(2d) 
957; Slocum v. New York Life Ins. Co., 228 U. S. 364, 33 S. Ct. 523, 57 L. Ed. 
879, Ann. Cas. 1914D, 1029; New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 
S. Ct. 837, 29 L. Ed. 934. Any contract of insurance other than that authorized 
by the application could be made or authorized only by the officers therein named, 
to wit, the president, vice president, a second vice president, or a secretary of 
the company. These restrictions upon the authority of the agent are binding upon 
the applicant unless violative of some valid statutory provision. A&tna Life Ins. 
Co. v. Moore, 231 U. S. 543, 34 S. Ct. 186, 58 L. Ed. 356; Jensen v. New York 
Life Ins. Co. (C. C. A. 8) 59 F.(2d) 957; Inter-Southern Life Ins. Co. v. 
McElroy (C. C. A. 8) 38 F.(2d) 557; New York Life Ins. Co. v. McCreary 
(CC. AL 8) 968: Bad) "355. 

|5] It is therefore important to determine what authority to bind the company 
by a contract of interim insurance is conferred upon the soliciting agent by the 
application. All that is said on that subject is contained in the exception attached 
to the paragraph which precedes the numbered paragraphs in the application, and 
in paragraph 14 above quoted. After reciting that the proposed policy shall not 
take effect until delivered to and received by the insured during his continuance 
in good health, and until the first premium shall have been paid, the following 
exception appears: “Except in case a conditional receipt shall have been issued as 
hereinafter provided.” The only provision referring to a conditional receipt is that 
contained in paragraph 14. Either this paragraph 14 contains the conditions under 
which interim insurance might be effected, or the application confers no authority 
whatever upon the agent to effect such interim insurance. Accepting, therefore, this 
paragraph 14 as containing such conditions, it is observed that (1) the first pre- 
mium must have been paid in cash to the soliciting agent; (2) a conditional 
receipt signed by the secretary of the company and countersigned by the agent 
must have been issued: and (3) the application must have been approved. These 
were all conditions precedent, compliance with which was required by the compan) 
before it agreed to become a present insurer. New Yerk Life Ins. Co. v. McCreary 
(C. C. A. 8) 60 F.(2d) 355, and authorities there cited. 

The premium was not paid in cash, but it is contended by plaintiffs that the 
soliciting agent, under the statutes of Minnesota as construed by the Supreme 
Court of that state, had authority to accept the promissory note of applicant's 
father in lieu of cash, in payment of the premium. 

Section 3380, Mason’s Minn. St. 1927, provides as follows: ; 

“Any person who shall solicit an application for insurance upon the life otf 
another shall, in any controversy between the assured or his beneficiary and the 
company issuing any policy upon such application, be regarded as the agent of the 
company and not the agent of the assured.” 

Section 3757, Mason’s Minn. St. 1927, provides as follows: 

“Every insurance agent or broker who acts for another in negotiating a con- 
tract of insurance by an insurance company shall be held to be the company’s 
agent for the purpose of collecting or securing the premiums therefor, whatever 
conditions or stipulations may be contained in the contract or policy.” 

[6] Without question these statutes determine the status of the agent. New 
York Life Ins. Co. v. McCreary (C. C. A. 8) 60 F.(2d) 355; Gill v. Mutual Lite 
Ins. Co. (C. C. A. 8) 63 F.(2d) 967; Jensen v. New York Life Ins. Co. (C. C. A. 
&) 59 F.(2d) 957; Hertz v. Security Mutual Ins. Co., 131 Minn. 147, 154 N. W 
745. 

Do these statutes go further than settling the question of status, and deter- 
mine the extent of the scope of the authority of a soliciting insurance agent? The 
Supreme Court of Minnesota, referring to section 3757, supra, in Fredman v. Con- 
solidated Fire & Marine Ins. Co., 104 Minn. 76, 116 N. W. 221, 223, 124 Am. St. Rep. 
608, said: . : 

“This section applies to agents, as well as brokers, and in so far as it reters 
to agents it does no more than declare the powers which they possess independent 
of the statute. A broker was generally held to represent the company for the pur- 
pose of collecting the premiums, but he probably had no power at common law 
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to secure the payment of a premium; that is, he could not accept payment in 
anything but cash. But this statute gives the broker power to either collect or 
secure the premiums, and to this extent it enlarges his common-law powers. It is 
clear that the principal object which the Legislature had in view was to make 
ineffective provisions which were often inserted in policies to the effect that the 
broker or soliciting agent should be regarded as the agent of the insured, although 
the fact might be quite otherwise. But the statute does not make the broker the 
agent of the company for any purpose other than the collection or securing of the 
premium, and the inference from this express provision is that the agency is 
limited to the enumerated purposes. This construction is in harmony with the 
general notion of the business of the broker.” 

[8] Even though the Minnesota statute, section 3757, supra, empowers the 
agent to make settlement by note or cash for the ordinary premium, and such 
action of the agent is binding on the insurance company notwithstanding the con- 
tract or stipulation of the parties to the contrary, yet it does not necessarily follow 
that this statute is so broad as to invade the power of the insurance company to 
insist upon the payment of a cash premium as a condition precedent in special 
cases, as where a soliciting agent, quite out of the ordinary course of business, 
may be authorized to make effective a contract of present insurance. In view of 
other questions involved, however, this point need not be determined. The appli- 
cant, however, did not receive a receipt signed by the secretary of the company 
and countersigned by the agent. Instead he received an informal receipt written 
out on the back of a blank check or promissory note, signed only by the soliciting 
agent. The only form of receipt which the agent, by the specific provisions of tie 
application, was authorized to issue was one which had been signed by the secre- 
tary. It appears that the form of receipt actually authorized contains, among 
others, the following provision: 

“If the application shall be unconditionally accepted and approved by the said 
Company, at its Head Office in the City of New York and if also the applicant, 
at the time of the giving of this receipt, is a good insurable risk under the Com- 
pany’s rules, the insurance so applied for shall date from the date of this receipt. 
In passing upon said application, the test shall be whether the applicant, at_ the 
time of the delivery of this receipt was a good insurable risk under the Com- 
pany’s rules. In case the application is not so unconditionally accepted and approved 
or should it be found that the applicant was not a good insurable risk under the 
Company’s rules at the time of the giving of this receipt, then, and in each of 
such cases, no insurance shall be effected and it shall be understood and agreed 
that the Company declines the risk. If, within sixty days from the date oi this 
receipt, the applicant shall receive no notice of the acceptance of the risk, he shall 
have the right to demand the return of the premium paid, upon the delivery of 
this receipt to the Company. 

“This receipt is of no force and effect unless it is for the whole amount ot 
the first premium called for in the proposed policy, nor unless such amount has 
been paid in cash to the soliciting agent whose name appears on the application. 
This receipt cannot be changed nor altered without the consent in writing of the 
President or Secretary of the Company, and must be countersigned by the solicit- 
ing agent. No person other than the President, Vice-President, a Second Vice- 
President, or Secretary can make, alter or discharge contracts or waive for- 
feitures.” 

This conditional receipt contained the contract, and the only contract, that 
defendant offered for interim insurance. If the insured became ill during the time 
between the making of the application and the issuing of the policy, and had 
complied with the provisions of paragraph 14, and the application had been 
accepted before his death, the contract would have been effective even though the 
policy had not at that time issued. In Schwartz v. Northern Life Ins. Co. (C. C. 
A. 9) 25 F.(2d) 555, 558, the court said: 

“A binding receipt, or binding slip, has a settled meaning in insurance law. It 
protects the applicant for insurance against the contingency of sickness intervening 
between its date and the delivery of the policy if the application for insurance is 
accepted.” 

_ [9] The next condition contained in the application is, “provided this applica- 
tion shall be approved.” The offer of the defendant was not for present insurance, 
but an agreement to insure at some future time, to wit, on the approval of the 
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application. Up to the time of the approval of the application there was no con- 
tract of insurance, and the company reserved the right to approve or reject the 
application. As said by us in an opinion by Judge Woodrough in Brancato \. 
Nation il Reserve Life Ins. Co., 35 F.(2d) 612, 613: 

sinding receipts substantially like the one relied upon by the appellant have 
received frequent consideration by the courts, and it is settled that the rigiit 
reserved to the insurance company to accept or reject the application for insur- 
ance referred to in the receipt is absolute. Such binding receipts leave it withii 
the power of the company wholly to reject, without giving any reason, and the 
whole subject, both affirmatively and negatively, is within its choice and discretiou. 
The matter was elaborately considered by the Supreme Court in the early case of 
Mutual Life Ins. Co. v. Young’s Administrator, 90 U. S. (23 Wall.) 85, 106, 23 
L.. Ed. 152 (1874), and we can find no departure in the federal decisions from 
the conclusions there announced. The form of receipt under consideration in that 
case was not different in substance from the one involved in the present case, and 
the court held concerning it that—‘The receipt of the 5th of June was the initial 
step of the parties. It reserved the absolute right to the company to accept or 
reject the proposition which it contained.’ ” 

To the same effect, see: Mohrstadt v. Mutual Life Ins. Co. (C. C. A. 8) 115 
F. 81, 82: Paine v. Pacific Mutual .Life Ins. Co. (C. C. A. 8) 51 F. 689, 692: 
Bradley v. New York Life Ins. Co. (C. C. A. 8) 275 F. 657; A&tna Indemnity Co. 
v. J. R. Crowe Coal & Min. Co. (C. C. A. 8) 154 F. 545. 

{10} The only authority which the soliciting agent had in connection with the 
writing of interim insurance or issuing a conditional receipt was that contained in 
the application, and the terms and conditions there specified were in effect read 
into whatever receipt was given. The approval of the company was a prerequisite 
to the consummation of any contract of insurance, and the approval of the appli- 
cation, even though followed by the issuance of the policy after the death of the 
applicant, and without knowledge thereof, was certainly of no effect. By the death 
of Glenn D. Braman the subject- matter of the contract of insurance ceased to 
exist. The instant case, in its facts, is very similar to that of Mohrstadt v. 
Mutual Life Ins. Co., supra. In that case a binding receipt was issued which con- 
tained provision that, “Said policy of insurance to take effect and be in toerce 
from and after the date hereof, provided the said application shall be accepted by 
the said company.” Before the policy was delivered, the insured died. In consider- 
ing the proper construction to be given the receipt, this court, speaking through 
Judge Thayer, said: 

“The receipt, as it will be observed, contains the stipulation, ‘said policy of 
insurance to take effect and be in force from and after the date hereof, provided 
the said application shall be accepted by said company.’ The natural interpretation 
of this clause would seem to be that the word ‘provided’ was used, as it generally 
is, in the sense of ‘if,’ and that the risk was to take effect as of the date specified 

‘’ the application, on examination and approval at the home office, was accepted, 
and only in that event. When that was done the company was willing that the 
risk should commence as of the date of the receipt, although the execution of the 
policy, embodying all of the terms of the contract, might be delayed for a con- 
siderable period. The opposite construction of the receipt, above suggested, not 
only runs counter to the usual meaning of the words employed to express the 
agreement of the parties, but it in fact arms local agents with a power not usually 
intrusted to them,—to saddle the company with large liabilities for temporary 
insurance before the chief medica! officers of the company have had any oppor- 
tunity to examine and approve such risks. A receipt identical in form with the one 
now under consideration, and issued by the same company, was before the supreme 
court of the United States for a in a case heretofore cited (Mutual 
Life Ins. Co. v. Young’s Adm’r, 90 U. S. [23 Wall.] 85, 106, 23 L. Ed. 152): and 
the court held, as we construe the mein. that a receipt in such a form is not an 
absolute assumption of a risk temporarily (that is to say, until such time as the 
application is accepted or rejected), but that it is a qualified acceptance; the risk 
taking effect only in the event that the application is accepted, and that the com- 
pany elects, after examining it, to issue such a policy as is applied for.” 

In Paine v. Pacific Mutual Life Ins. Co., supra, in which Judge Walter H. 
Sanborn wrote the opinion, the applicant died the day before the application 
reached the insurance company’s home office where it was examined and approved 
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in ignorance of the applicant’s death. In the course of the opinion in that case it 
is said: 

“The death of Kendall on June 3, 1890, before the application had reached 
defendant’s home office, revoked his offer to become insured by the defendant 
company, which was contained in this application, and rendered the making of the 
proposed contract of insurance impossible. An offer is revoked by the death of the 
proposer, or by the death of the party to whom the offer is made before accept- 
ance, * *..* 

“Conceding that the defendant could and did determine to accept the applica- 
tion on June 7, 1890, one day after its receipt and four days after the death of 
Kendall, still such acceptance and the contract, if so made, were void, because the 
life that was the subject-matter of the contract was not then in existence. The 
first party to this proposed contract was Kendall; the second, the defendant; the 
subject-matter of the contract, Kendall’s life. The contract was not made, in any 
event, before June 7th, when defendant’s medica! director approved the applica- 
tion, and at that time the first party to it was dead, and its subject-matter did not 
exist. Neither party would have knowingly made an insurance contract regarding 
a life that was not in being. Parties make no contract where the thing which they 
supposed to exist, and the existence of which was indispensable to the making of 
their contract, had no existence.” 

[11] The application for insurance in the instant case, being subject to appro- 
val by the insurance company, was in effect an offer which was revoked by the 
death of the applicant, and his death destroyed the subject-matter of the offer. 

[12] Something is said with reference to parag zraph 14 of this application being 
in small type. An examin ation of the original application discloses that the same 
size type 1s used for all printed matter on the application, except the he ading to 
the effect that “all questions to be answered by the person to be insured.” The 
type is nonpareil 6 point type. The printed portion of the application which pre- 
cedes the numbered paragraphs is the same size type but has a black face. The 
type of the entire instrument is such as is used in many papers, particularly in the 
publication of legal notices and is easily read. In any event, this is an action at 
law upon this contract, and not a suit to reform the instrument, nor is there any 
claim of fraud or misrepresentation. In this suit at law the instrument must be 
accented as the contract of the parties. 

It follows that no contract of insurance ever became effective, and the lower 
court properly directed a verdict for the defendant. The judgment appealed from 
should, therefore, be affirmed. 


ALLBRIGHT v. METROPOLITAN LIFE INS. CO. 7 Div. 58. 
Took ‘of Appeals of Alabama. May 22, 1934. : 
Rehearing Denied June 27, 1934. 
Certiorari Denied by Supreme Court Oct. 14, 1934. 
457 Southern Reporter 487. 


INSURANCE 

Under life policy whereby insurer agreed to pay to executor or administrator 
of insured with an option to pay to designated beneficiary under “Facility of 
Payment” clause, plaintiff, who was neither executor, administrator, nor designated 
beneficiary, held not entitled to maintain suit on policy regardless of whose name 
properly belonged in place, where that of designated beneficiary appeared. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Appeal from Circuit Court, Calhoun County; R. B. Carr, Judge. 

Action on a policy of life insurance by Nettie Allbright against the Metro- 
politan Life Insurance Company. From a judgment of non-suit, plaintiff appeals. 

Affirmed. 

Certiorari denied by Supreme Court in Allbright v. Metropolitan Life Ins. Co. 
(7 Div. 264) 157 So. 488. 

Chas. F. Douglass, of Anniston, for appellant. 

Chas. D. Kline, of Anniston, and Cabaniss & Johnston, of Birmingham, for 
appellee. 

Rice, Judge. 

The action is to recover the death benefit under a policy of life insurance. 
Pertinent provisions of the policy, are: 

“Metropolitan Life Insurance Company * * * doth * * * agree * * * 
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to pay * * * to the executor or administrator of the insured, unless payment 
be made under the provisions of the next succeeding paragraph.” 

“The company may make any payment * * * to the insured, husband or 
wife etc.” (Italics ours.) 

“This policy constitutes the entire agreement between the Company and the 
insured and the holder and owner hereof. Its terms cannot be changed, or its 
conditions varied, except by the express agreement of the Company evidenced by 
the signature of its President or Secretary.” 

“Under the provision of the policy authorizing payment at the Company's 
option, to other person, Ethel Albright, cousin, has been designated beneficiary to 
recover death benefit only.” 

Our views are that under the policy, shown without dispute to be the policy 
sued on, containing the provisions we have quoted, appellant cannot maintain the 
suit. Suit can only be maintained by “the executor or administrator of the insured,” 
regardless of whose name properly belongs at the place where that of Ethel 
Albright appears. 

This seems to be the clear implication, if not holding, of our Supreme Court, 
in the opinion in the case of Life Ins. Co. of Va. v. Newell, 223 Ala. 401, 137 
So. 16, 17. In that opinion that court said: 

“The cases most frequently considered involved policies payable to executors 
and administrators, or to a named beneficiary, with an added ‘Facility of Paymeni’ 
clause similar to that here (and there) invoived. With practical unanimity such 
policies are construed as conferring no right of action other than upon the per- 
sonal representative or named beneficiary. 

“The ‘Facility of Payment’ clause is held to be for the benefit of the insurer 
in effecting speedy settlement, and, in the absence of some matter of estoppel, to 
be made available at the option of the insurer.” Citing Willard v. Prudential Ins. 
Co., 276 Pa. 427, 120 A. 461, 28 A. L. R. 1348. 

And in this Willard v. Prudential Ins. Co. Case, so cited, the holding, in per- 
tinent part, is that: “The ‘facility of payment’ clause (similar to that here—quoted 
in part as the second paragraph of this opinion, we interpolate) gives the company 
the option to make payment to any relative by blood; just how this could give the 
plaintiff (a brother, there) a right of action it is a little difficult to understand as 
the policy in suit, which is the contract betwee the company and the insured, pro- 
vides that the money due on it shall be paid to his executors or administrators. 
To sanction a recovery by plaintiff would, in effect, be to make a new contract 
between the parties; under the provisions of the policy his right of action cannot 
be sustained.” 

Similarly, here, in line with these authcrities, the first of which is binding 
upon us (Code 1923, § 7318) we hold that plaintiff’s (appellant’s) “right of action 
cannot be sustained.” 

The only obligation to pay was to the “executor or administrator of the 
insured”; with an option to pay to the designated beneficiary, under the provisions 
of the “Facility of Payment” clause. , 

The judgment is affirmed. 

Affirmed. 


DOVEL v. NATIONAL LIFE INS. CO. 6 Div. 614. 
Court.of Appeals of Alabama. June 27, 1934. 
Rehearing Denied Oct. 2, 1934. Affirmed on Mandate Nov. 27, 1934. 


157 Southern Reporter 880. 
1. INSURANCE. 
Where policy clearly provides that liability for disability is dependent upon 
proof of disability, proof becomes condition precedent to recovery and must be 
made during life of policy. 
(For other cases, see Insurance, Dec. Dig. §§ 536, 539[1].) 
2. INSURANCE. ; 
Where policy did not expressly forfeit claim for disability for failure to fur- 
nish proof of disability within designated time, delay in furnishing proof until af- 
ter such time did not relieve insurer from liability on claim but only postponed its 
liability, where proof was furnished while policy was in force. 
(For other cases, see Insurance, Dec. Dig. § 539[5].) 
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3. INSURANCE. 

Where policy requiring notice of total disability before anniversary of policy 
nearest sixtieth birthday of insured did not specifically forfeit disability claim 
arising before such anniversary for failure to furnish proof within designated time, 
failure to furnish proof did not relieve insurer of liability, where proof was fur- 
nished during life of policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Appeal from Court of Common Claims, Jefferson County; E. N. Hamill, Judge. 

Action on a policy of insurance to recover disability benefits by James P. 
Dovel against the National Life Insurance Company. From a judgment of nonsuit, 
plaintiff appeals. 

Reversed and remanded. 

Certiorari granted by Supreme Court in Dovel v. National Life Insurance Co., 
157 So. 882. 

3y count 1 of the complaint plaintiff seeks to recover $100, with interest from 
March 6, 1933, alleging that on June 9, 1919, plaintiff and defendant entered into a 
written contract or policy of insurance on the life and health of plaintiff which 
provided, among other things, that if plaintiff (insured) has on or before August 
1, 1928, become totally and permanently disabled by bodily disease so that he is 
and will be thereby permanently and continuously prevented from engaging in any 
occupation, or pertorming any work for compensation, gain, or profit, then de- 
fendant (the company) will thereafter pay to plaintiff the sum of $100 monthly 
during the lifetime and continuance of such disability of insured; that on July 31, 
1928, plaintiff had become and was totally and permanently disabled within the 
meaning of said policy by disease, viz., arthritis, so that plaintiff at that time, and 
has been since that time, and will be, within the meaning of said policy, by said 
disease or condition, permanently and continuously prevented from engaging in any 
occupation or profession or from performing any work for compensation, gain, or 
profit; that the first monthly payment of $100 became due and was payable under 
the terms of said policy on March 6, 1933, which said monthly payment is the only 
one due before the bringing of this suit; which said payment defendant has wholly 
failed and refused to make. It is averred that under said policy said payment of 
$100 due March 6, 1933, as aforesaid, was and is payable with interest at 8 per 
cent, per annum thereon from March 6, 1933, and all sums due as interest are 
claimed. It is further averred that plaintiff has fully conformed and complied 
with all terms of said policy on his part to be conformed and complied with, and 
has performed all conditions precedent to the liability of defendant to make said 
monthly payment, according to the terms of the policy; and that-said policy is 
the property of the plaintiff. 

Defendant’s plea 5 sets up that the policy of insurance referred to and des- 
cribed in the complaint contained the following provisions : 

“Tf the Insured, after payment of premiums for at least one year from Oc- 
tober 1, 1918, and before default in the payment of any premium and before the 
policy anniversary nearest the sixtieth birthday of the Insured and while this policy 
is in full force, shall furnish to the Company at its Home Office due proof that 
he has become totally and permanently disabled by bodily injury or disease, so that 
he is and will be thereby permanently and continuously prevented from engaging in 
any occupation or profession, or performing any work for compensation, gain or 
profit, and that such disability has then existed for not less than sixty days—with- 
out prejudice to any other cause of disability the permanent and complete loss of 
sight of both eyes, or the severance of both hands above the wrists or of both 
feet above the ankles or of. one entire hand and one entire foot to be considered 
total and permanent disability—the Company will grant the following benefits: 

__ “(1) Waiver of premiums. Commencing on the anniversary of the policy next 
tollowing the receipt of such due proof and on each subsequent anniversary during 
the continuance of such disability, the Company will waive the payment of the pre- 
mium for the ensuing policy year. 

_ “(2) Income to insured. Six months after the receipt of such due proof the 
Company will pay the Insured One Hundred Dollars and thereafter a like sum 
monthly during the lifetime and the continuance of such disability of the Insured. 
Premiums waived and income payments made to Insured under the operation of 
these disability benefits shall not be deducted in any settlement of this policy or 
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from its loanable value. Interest on any indebtedness to the Company on account 
of this policy may be deducted from the income payments.” 

It is averred that plaintiff became sixty years of age on December 26, 1928, 
and that the anniversary of the policy nearest the said date was October 1, 1928; 
that on and before the last-mentioned date plaintiff had failed to furnish defend- 
ant at its home office with due proof that he had become totally and permanently 
disabled by bodily injury or disease so that he was then and would be thereby per- 
manently and continuously prevented from engaging in any occupation or profes- 
sion or performing any work for compensation, gain, or profit, and that such dis- 
ability had then existed for not longer than sixty days. Wherefore, defendant says 
it is not liable for the amount claimed. 

Plea 6 is the same as plea 5, with this added averment: “That the plaintiff did 
not submit the said proof during the time the said contract or policy of insurance 
was in full force and that the disability benefits which the plaintiff seeks to recover 
of the defendant in said count were conditioned upon the plaintiff complying with 
the aforesaid terms of said policy prior to the first day of October, 1928, while the 
policy was in full force and effect.’ 

Plea 7 is substantially the same as plea 6. 

Lange, Simpson & Brantley, of Birmingham, for appellant. 

Robert E. Smith, of Birmingham, for appellee. 

SAMFoRD, Judge. 

All of the questions necessary to a decision in this appeal are contained in count 
1 of the complaint and defendant's plea 5, to which plea stg hg was ove rruled. 

[1] In the case of Prudential Life Insurance Company vy. Gray, 157 So. 875, this 
court held that in a case claiming for total disability the plaintiff was not entitled 
to a recovery, where the proof of such disability had not been made until after the 
policy had terminated, although the disability had occurred while the policy was 
in full force and effect. In other words, the proof of disability was, under the 
terms of that policy, a condition precedent to a recovery, and could not be made 
after the terminaticn of the policy. In writing the opinion in the above case, Rice, 
J., speaking for this court, emphasizes the fact that the proof was not made until 
after the policy had lapsed and become terminated. To the same general con- 
clusion are the decesions in McGifford v. Protective Life Insurance Company, 227 
Ala. 588, 151 So. 349 and New England Mut. Life Ins. Co. v. Reynolds, 217 Ala. 
307, 116 So. 151, 59 A. L. R. 1075. In the McGifford Case, supra, Mr. Justice Brown 
registered a dissent, but we take it that the above-cited cases fix the principle in this 
state that where the contract clearly provides that liability for disability is depend- 
ent upon proof of such disability being made, such proof becomes a condition pre- 
cedent to recovery and must be made during the life of the contract. 

It may be that in an insurance contract where there was a clear and definite 
provision as to the time of making proof of disability, and a forfeiture provided 
in case of failure, the insured would be held to the plain terms of the policy as a 
condition precedent to liability on the part of the insurer. In this case, however, 
that question does not arise and is not decided. 

[2] In the instant case, the provisions in the policy relative to notice, “If the 
insured * * * and before default in the payment af any premium and before the 
anniversary nearest the sixtieth birthday of the insured and while this policy is 
in full force, shall furnish to the company, due proof of disability,” etc. There is 
nowhere in the policy any specific forfeiture of any right by reason of a failure 
to furnish the proof at a designated time. The payment of indemnity to the 
insured is one of the valuable considerations in the policy moving from the insurer 
to the insured and for which the insured has paid and each year continues to pay 
a premium. This consideration is not forfeited or lost by reason of a condition 
precedent without a clear, specific provision in the contract to that effect. United 

3enev. Soc. of America v. Freeman, 111 Ga. 355, 36 S. E. 764. In the absence of 
such express stipulation forfeiting the policy for delay in furnishing proof beyond 
the fixed Pe riod, the effect of ue delay will be to postpone liability of the com- 
pany, vol. 7, Cooley’s Briefs, 5766(h) ; 33 Corpus Juris 14(661); provided, the 
proofs are made while the sales is in full force and effect. 

[3] The plaintiff contracts for and there is issued to him by the defendant a 
certain policy of insurance in 1918; this policy provides for certain benefits passing 
to plaintiff, among which is an indemnity for and on account of total .disability, up 





unt 
led. 
his 
led 
the 
vas 
the 
ade 
ice, 
ntil 
on- 

227 


\ la. 
wn 
this 
nd- 


Te 


nite 
ded 
is a 
ver, 


the 
the 
y 1s 
e is 
lure 
the 
arer 
pay 
tion 
ited 
> of 
‘ond 
om- 
the 


nt a 
sing 


, up 


Life | Dovel v. National Life Ins. Co, 663 


to a certain age limit; the defendant charges and receives certain annual premiums 
based upon this risk. There is a requirement of notice of such disability at a cer- 
tain time, but no specific agreement as to forfeiture in case of failure. The dis- 
ability actually occurs within the age given in the policy, but no notice is given 
at the time, and the policy continues in force and plaintiff continues to pay the 
premium. If the required notice and proof is made during the life of the policy, 
there is no forfeiture; but liability is deferred. The demurrer to plea 5 should have 
been sustained. 

The judgment is reversed, and the cause remanded. 

Reversed and remanded. 

Per Curiam. 

\firmed on authority of Dovel v. National Life Insurance Co. (Ala. Sup.) 
137 So. 882. 

DOVEL v. NATIONAL LIFE INS. CO. 6 Div. 649. 
Supreme Court of Alabama. Nov. 1, 1934. 
157 Southern Reporter 882. 
INSURANCE. 

Where policy made right to disability benefits dependent on furnishing of proof 
of disability while policy was in force and before policy anniversary nearest 
sixtieth birthday of insured, furnishing proof within designated time was con- 
dition precedent to insurer’s liability for disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Certiorari to Court of Appeals. 

James P. Dovel sued the National Life Insurance Company on a policy of 
insurance, and from a judgment of nonsuit appealed to the Court of Appeals. The 
judgment being there reversed, the National Life Insurance Company brings this 
petition for certiorari to review and revise the judgment and decision of the Court 
of Appeals in Dovel y. National Life Insurance Co., 157 So. 880. 

Writ granted. 

Robt. E. Smith, of Birmingham, for petitioner. 

Lange, Simpson & Brantley, of Birmingham, opposed. 

KNIGHT, Justice. 

Petition for writ of certiorari by National Life Insurance Company to the 
Court of Appeals to review and revise the opinion and judgment of that court in the 
ase of James P. Dovel v. National Life Insurance Company. 

This case, as we see it, is controlled by the principles announced in our recent 
cases of New England Mutual Life Ins. Co. v. Reynolds, 217 Aia. 307, 116 So. 
151,509 A. L. R. 1075; MeGifford v. Protective Life Ins. Co., 227 Ala. 588, 151 So. 
449, and our more recent case of McCutchen y. All States Life Ins. Co., — So. —2 
In which last-named case this court, after a full and exhaustive review of the 
authorities, here as well as elsewhere, reaffirmed the reasoning and conclusions 
reached in the Reynolds and McGifford cases. 

It will be observed that the provision of the policy contract now before us, 

providing for disability benefits, so far as here pertinent, is as follows: “If the 
insured, after payment of premiums for a least one year from October 1, 1918, and 
hefore default in the payment of any premium and before the policy anniversary 
nearest the sixtieth birthday of the insured and while this policy is in full force, 
shail furnish to the company at its home office due proof that he has become totally 
and permanently disabled by bodily injury or disease, so that he is and will be 
thereby permanently and continuously prevented from engaging in any occupation 
or profession, or performing any work for compensation, gain or profit, and that 
such disability has then existed for not less than sixty days—without prejudice to 
any other cause of disability the permanent and complete loss of sight of both 
tyes, or the severance of both hands above the wrists or of both feet above the 
ankles or of one entire hand and one entire foot to be considered total and per- 
manent disability—the company will grant the following benefits.” 
_ One of the conditions of the company’s obligation to pay disability benefits is 
that the insured shall, the other conditions being also met, furnish due proof to 
the company at its home office that he has become permanently and continuously 
eas 


‘Not released by Court at date of publication. 
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disabled, within the purview of said policy, before the policy anniversary nearest 
the sixtieth birthday of the insured. This provision of the policy contract is clear 
and unambiguous, means what it says, and says what it means, and constitutes a 
condition precedent to the existence of the claim for special benefits under the 
policy sued on. 

There is quite a distinction, as pertinently observed by Mr. Justice Foster, in 
our recent case of Prudential Life Ins. Co. v. Gray, 157 So. 878, “between the ex- 
istence of a right to disability and the accrual of the cause of action for the re- 
covery. If the policy is so set up that the claim came into existence when the dis- 
ability occurred, but that the cause of action did not accrue until proof of the dis- 
ability was furnished, the delay of the proof not extending beyond a reasonable 
time (Provident Life & Accident Ins. Co. v. Heidelberg [Ala. Sup.] 154 So. 809) 
did not cut off the claim, though the proof was not furnished until after there was 
default in paying the subsequent premium.” 

Here, however, the right to disability benefits was dependent upon the fulfill- 
ment by the insured of the condition precedent to furnish due proof of the dis- 
ability, while the policy was in full force, before the policy anniversary nearest the 
sixtieth birthday ot the insured. This case, therefore, comes directly within the 
principle announced by us in the Reynolds, McGifford, and McCutchen Cases, 
supra, and is controlled thereby. 

The Court of Appeals evidently misinterpreted our holdings in the above-cited 
cases. 

The provisions of the policy for disability benefits, and the furnishing of proof 
of disability, brought forward, or, more accurately speaking, pleaded by defendant 
in its pleas 5, 6, and 7, do not present a case involving a condition subsequent, nor 
a forfeiture, but one where a condition precedent to the existence of a right of 
action exists. The demurrer to plea 5 was properly overruled by the trial court, 
and the Court of Appeals erred in reversing the judgment of the trial court in 
that respect. 

Nor were pleas 6 and 7 defective in the particulars pointed out if the opinion 
of the Court of Appeals. American Bankers’ Ins. Co. v. Dean, 227 Ala. 387, 150 
So. 333; Sov. Camp, W. O. W. v. Gunn, 224 Ala. 444, 140 So. 410. 

It follows, therefore, that the writ of certiorari prayed for will be granted, 
and the judgment of the Court of Appeals will be, and is, reversed, and the cause 
remanded to that court for further proceedings in conformity with this opinion. 

Writ granted. 

All the Justices concur. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. GOODWIN et al. 
No. 4—3600. 
Supreme Court of Arkansas. Nov. 26, 1934. 
76 Southwestern Reporter (2d) 93. 
INSURANCE. 

Insured, not having elected to take cash surrender value of ijife insurance 
policy or extended insurance within time fixed by policy after its automatic con- 
version into paid-up insurance on default in payment of premium subsequent to 
third premium, only amount of such paid-up insurance could be recovered. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

Appeal from Circuit Court, Ouachita County, Second Division; W. A. Speer, 
Judge. 

' Action by Hezikiah Goodwin and others against the Life & Casualty Insur- 
ance Company of Tennessee. Judgment for plaintiffs, and defendant appeals. 

Reversed and rendered. ; 

Moreau P. Estes, of Nashville, Tenn., and Streett & Streett, of Camden, for 
appellant. 

L. B. Smead and Lawrence E. Wilson, both of Camden, for appellees. 

SMITH, Justice. 

This suit was brought to recover on a policy of life insurance, and was heard 
in the court below on an agreed statement of facts reading as follows: 

“1. It is agreed that the life insurance policy numbered 63572, in the sum 
of $1,000.00 was issued and delivered by the Life and Casualty Insurance Com- 
pany of Tennessee to Harmon Goodwin cn June 21, 1926; that semi-annual 
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premiums were due thereon on June 15 and December 15 of each year; that 
all premiums were paid up to and including the 15th day of December, 1932; 
that on said date the policy lapsed for the nonpayment of the premium then due; 
that at the time of the lapse of the policy there was a loan outstanding against 
the same in the sum of $82.00, and it had a reserve or loan value of $90.00, 
leaving a net reserve of $8.00 and an unearned interest credit thereon of $2.46, 
making an aggregate reserve value under the policy at the time of its lapse, 
December 15, 1932, and on the date of the death of the insured, August 28, 1933, 
of $10.46; that all premium notices were sent out and received by plaintiff in due 
ume. 

“114. That upon the lapse for failure to pay said premiums the policy was 
then immediately commuted to a paid up policy as provided under its terms. 

“2. It is agreed that the insured received notice from the defendant com- 
pany by letter of March 27, 1933, that his policy had lapsed and that under 
the terms thereof he was entitled to paid up insurance, in the sum of $32.43, 
but said letter did not notify insured the reserve value of his policy; that the 
insured died on August 28, 1933; that prior to his death he could read and 
write and had the policy in his possession at all times after its delivery and that 
he never exercised or made any effort to exercise any of the options provided 
under the ‘Non-forfeiture provisions’ thereof. 

“3. It is further stipulated and agreed that the amount of paid-up insurance 
the policy reserve would purchase at the time of forfeiture and death was, and is 
the sum of $32.43, and that this sum has heretofore, by the defendant, been 
tendered to the plaintiff and the tender refused, and the amount paid in lawful 
currency into the registrar of the Court. 

“4. It is further agreed that provided the ‘Non-forfeiture provisions’ or ‘auto- 
matic provisions’ of the policy should be held of no effect, that the amount o1 
the reserve was sufficient to extend the benefits provided in the policy under the 
extended insurance clause thereof beyond the date of the death of the insured. 

“5. It is contended by the plaintiff that the amount of extended insurance is 
ihe face of the policy less any indebtedness outstanding, which is admitted to 
have been the sum of $82.00; it is contended by the defendant that the amount 


of extended insurance is reduced under the terms of this policy in the same 


pro-rata as the outstanding indebtedness bears to the reserve value. It is admitted 
that if the provisions of the policy, including the last two paragraphs under the 
heading ‘Nonforfeiture provisions’ are held to sustain the contention of the 
defendant, then the amount of extended insurance which the reserve of the policy 
would have purchased, provided the automatic provisions for commuting the 
msurance to a non-forfeitable paid up policy should be held of no effect, would 
be the sum of $116.00. 

“6. It is further agreed and stipulated that the reserve value of the policy 
Was not sufficient, even if so applied, to have paid the premiums necessary to 
keep in force the policy, with all benefits therein provided, up to the date of the 
death of the insured. 

“7, All questions of fact are herein agreed upon, and there are two issues 
presented to the court: : 

“First: Was this policy irrevocably commuted upon lapse for failure to pay 
premium, and upon the passing of the ninety days provided therein, to a paid up 
non-forfeitable policy in the admitted sum of $32.43; } 

“Second: If the ‘automatic non-forfeitable provisions’ contained in said policy 
should be, by the Court, held of no effect, then is the amount of the ‘extended’ 
insurance reduced in the same ratio as the admitted indebtedness of $82.00 bears 
to the reserve of $90.00, or is the full face of the policy extended less any 
indebtedness thereon?” 

The policy sued on contained the following provisions relating to the nonpay- 
ment of premiums and the effect thereof after as many as three annual premiums 
had been paid (as had been done by the insured in this case), to wit: 

“Nonforfeiture Provisions. After three full annual premiums shall have been 
paid, if default be made of any payment of any subsequent premium, this Policy 
shall automatically at time of lapse be unconditionally commuted to non-forfeitable 
paid-up insurance as provided below, payable at the same time, and on the same 
terms, save as to amount, as this Policy. 

“Within ninety days after said commutation, the insured, in lieu of this 
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automatic unconditional non-forfeitable paid-up insurance, may upon written 
demand addressed to the Home Office of the Company, receive either of the 
following ‘options: 

“1. Receive the cash surrender value of this Policy, less any indebtedness to 
the Company hereon. The cash surrender value shall be the reserve on this 
Policy at the date of default, less a surrender charge, which in no case shall be 
more than two and one-half per cent of the sum insured; or 

“2. Receive extended insurance from date of default for an amount equal 
to the face of this Policy, for such term in years and months from the date of 
default as is provided below, but without the right to loans and cash surrender 
values. 

“The amount of the paid-up insurance or the term for which the insurance 
will be extended shall be such as the cash surrender value will purchase as a net 
single premium at the attained age of the Insured at the date of default according to 
the New York Standard Intermediate Table of Mortality, with interest at the 
rate of three and one-half per cent. per annum. 

“Any indebtedness to the Company under this Policy will be deducted from 
the cash surrender value; and such indebtedness will also reduce ithe amount of 
paid-up insurance, or the amount which is continued as extended insurance, in 
such ratio as the indebtedness bears to the cash surrender value at due date of 


premium in default.” 

The trial court rendered judgment for $1,000, the face of the policy, less $82, 
the amount of the policy loan, together with the statutory penalty and an 
attorney’s fee. In rendering this judgment the court made the following declara- 
tion of law: 

“Under these facts, the Court declares the law to be, that it was the duty 
of the insurer, instead of exercising the option itself, after, the non-payment of 
the premiums on the 15th day of December, 1932, and commuting assured’s policy 
to a non-forfeitable paid up policy in the sum of $32.43, to have notified the 
insured that the $10.46 would buy that kind of commuted insurance, or, if he 
desired he could take the option of extended insurance, and to have notified 
the insured how many months that sum would extend his policy of insurance. 
Without giving the assured that intormation, he wasn’t bound to take the option 
selected by the insurer, or either of the others, until that information had been 
given him by the insurer; and in the meantime, it was the duty of the insurer 
not to allow the policy to lapse, and to have used the funds towards keeping the 
policy in force. Having thus failed to notify the assured, he wasn’t bound to 
take the option selected by the insurer, and the court finds, as a matter of law, 
that the reserve of $10.46, had it been applied towards the payment of premiums 
it would have extended this policy, and the same would have been in force and 
effect, for a longer period than the date of the death of the assured, in August, 
1933, and therefore at the time of assured’s death in August, 1933, the policy 
was in full force and effect as extended insurance, and the plaintiffs, as bene- 
ficiaries, are entitled to recover the sum of $1000; and that the judgment of 
the court will be in favor of the plaintiffs for the sum of $1000, together with 
twelve per cent penalty, as provided by statute, and a reasonable attorneys’ fee.” 

The case of Metropolitan Life Insurance Co. v. Stewart, 188 Ark. 903, 68 
S.W.(2d) 1017, 1018, is cited in support of this declaration of law and the judg- 
ment rendered pursuant thereto. 


The policy there sued on was a participating contract, which required the 
company, on the 3lst day of December of each year, to ascértain and apportion 
any divisible surplus accruing thereon. It was there said: “The undisputed 
testimony reflects that the premiums had been pad for full five years and one 
month and that one year only of the divisible surplus or profits provided for in 
the policy had been allocated to the insured or, at least, no notice of the balance 
due him out of the divisible surplus or profits had been sent to him. These 
paragraphs must necessarily be read together in connection with the option 
paragraphs in order to properly construe them and, when read together, mean 
that before the policy would be converted automatically from a profit partic- 
ipating into a nonparticipating, paid-up, endowment insurance policy tor 4 
nominal sum on account of the failure to pay premiums for three months, that 
appellant’ should ascertain the amount due the insured out of the divisible sur- 
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plus so that it might be applied to the payment of the monthly premiums and 
thereby prevent a lapse of the policy.” 

The policy here sued on was a nonparticipating policy, having exact values 
and options not dependent upon the company’s earnings: A table printed upon 
the policy contained three columns, showing, at the end of each year for a 
period of twenty years, when the policy became paid up, the following options: 
In the first column the cash or loan values; in the second column the amount 
of paid-up insurance then available, and in the third column the extended insur- 
ance from that date. 

Cases are cited to the effect that forfeitures are not favored, and that the 
insurer may not allow a policy to lapse for nonpayment of premiums when it 
had sufficient funds in its hands to pay the premiums necessary to keep the 
policy in force. We reaffirm these holdings, but they do not control this case. 
There is no question of lapse or forfeiture in this case. The policy did not 
lapse, and there has been no forfeture. The question is, What are the con- 
tractual rights and liabilities of the parties under the contract of insurance 
under the facts stipulated? Now, it is stipulated that the insured did not pay 
the semiannual premium due December 15, 1932, and that the insured died on 
August 28, 1933, without having paid it. 

The nonforfeiture provisions were intended to cover, and do cover, the 
exact state of facts set out in the agreed statement. They provide that after 
three full annual premiums have been paid (and here six such payments have 
been made), if default be made in payment of any premium subsequent to the 
third (as is the case here), the policy shall automatically, at the time of lapse, 
be converted to nonforfeitable paid-up insurance, as shown in column 2 of the 
table above referred to. 

Now, if the policy contained nothing else as to nonforfeitable provisions 
aiter three anneal premiums had been paid, no question would or could be 
raised, but there is a further provision. It is this. After this commutation, which 
is automatic, requiring no action on the part of either the insured or the insurer, 
the insured has ninety days after commutation aforesaid, within which time, 
upon written demand upon the insurer, to take either of the other two options 
which the policy gives him. 

Otherwise stated, the policy provides that upon default in paying premiums 

after three annual premiums have been paid, the policy is automatically con- 
verted into one for paid-up insurance unless within ninety days after default in 
paying premiums the insured, upon written demand addressed to the home 
office of the insurer, shall elect to take either the cash surrender value of the 
policy or the extended insurance. After default in paying premiums, it is the 
insured’s move, and if he does not exercise this right, and within the ninety 
days limited for the purpose, he is bound by the automatic conversion of the 
policy into paid-up insurance as is provided by the contract. The contract so 
expressly provides, and we have no authority to change it, nor have we the right 
to refuse to enforce it. 
_. The fact—and in this case it is a fact—that the insured had borrowed the 
full loan value of the policy at the time the loan was made does not alter the 
provisions of the policy above described, although the loan does affect the value 
of those options. 


Here, the insurer tendered, along with its answer, the full amount of the 
paid-up insurance to which’ the insured became entitled upon his failure to 
accept the other options, as he might have done but did not do. The insured 
not only had the notice which the policy in his possession gave as to his duty 
to elect within the ninety days allowed for that purpose, but it is stipulated that 
he received actual notice in the form of a letter from the company as to the 
action which it had taken. 

In Couch’s Cy clopedia of Insurance Law, Vol. 3, § 641a, page 2082, it is said: 
“But where the policy gives an option, and provides for paid-up insurance for 
a reduced amount if an election has not been made within a specified time, the 
policy automatically becomes such a paid-up one at the expiration of the period, 
no prior election having been made, and the insured can claim no alernative right.” 
_ The exact question here presented was considered and decided by the 
Supreme Court of South Carolina in the case of Ginyard v. Lincoln Reserve 
Life Ins. Co., 135 S. C. 48, 133 S. E. 227, 228. The policy there sued on con- 
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tained the provision that “if the insured shall not, within 30 days after default 
surrender this policy to the company at the home office, for its cash surrender 
value, as provided in option (a), or term insurance, as provided in option (b) 
the cash value, less any indebtedness, will be applied to the purchase of paid-up 
insurance, as provided in option (c). The insured did not surrender the policy 
and accept options (a) and (b), and the company, under the third privilege of 
the option, converted the policy into paid-up insurance, amounting to $114, and, 
as has been hereinbefore stated, this sum was paid to the respondent as adminis- 
tratrix, and was afterwards tendered back to the company, and the company 
declined to receive it.” f : 

_It was there contended, as is contended here, “that all the clauses of the 
policy must be construed together, * * * that the provisions of the policy must 
be construed most strongly against the insurer and in favor of the insured * * * 
and, if the policy of insurance can be lawfully saved, this will be done,” but it 
was pointed out that inasmuch as the insured did not apply to have his extended 
insurance, under option (b) above referred to, as he could have done, the 
beneficiary might not later claim the benefit of that option. In so holding the 
court said: “The insured had the policy in his possession, and was acquainted 
with its terms. He had a right to accept either one of the three options which 
he deemed to be most beneficial to himself, and declined to make his election: 
whereupon the respondent [Insurance Company] exercised the right expressly 
given it under the terms of the policy, and converted the cash value into paid-up 
insurance, amounting to $114.” ; 

The court further said: “The company had no right to exercise this option 
so long as the option remained to the insured to exercise a different option if he 
saw fit,” but that failing to exercise this right within the time limited for that 
purpose, the contract must be enforced according to its terms. 

So, here, the insured having made no election as to the option he would 
accept, the rights of his beneficiary must be determined by the provisions oi the 
contract applicable to a case where no election was made. In this connection, it 
may be said that had the insured lived for a longer period of time than the 
reserve of $10.46 would have continued the policy in force, his beneficiary would 
have been entitled to collect the paid-up insurance, a small amount, it is true, but 
made small by the fact that the insured had, himself, borrowed from the insurer 
the full amount of the loan value. 

It follows, from what we have said, that the tender made covered the fuil 
liability, and judgment should have been rendered for that amount only, and the 
judgment for the face of the policy, less the amount of the policy loan, will, 
therefore, be reversed, and judgment will be entered here for $32.43, the sum 
tendered. 


KELLY v. INTERSTATE LIFE & ACCIDENT CO. No. 23779. 
Court of Appeals of Georgia, Division No. 2. Sept. 29, 1934. 
176 Southeastern Reporter 793. 
INSURANCE. 

In suit on life policy, evidence of insured’s material misrepresentations in 
application regarding her health history authorized directed verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Stephens, J., dissenting. 

Error from Superior Court, Bibb County; Louis L. Brown, Judge. 

Suit by A. E. Kelly against the Interstate Life & Accident Company, etc. 
Judgment for defendant, the superior court overruled plaintiff’s certiorari, and 
plaintiff brings error. 

Affirmed. 

Gilmore & Cork, of Macon, for plaintiff in error. 

Turpin & Lane, of Macon, for defendant in error. 

Syllabus Opinion by the Court. 

STFPHENS, Judge. i 

1. Upon the trial of a suit to recover on a policy of life insurance, in which 
the application is not a part of the contract, where the company defended upon the 
ground that the policy was void, in that the insured, in the application for insurance 
upon which the policy was issued but which was unattached to the policy, and was 
therefore not a part of the contract, falsely and fraudulently misrepresented ma- 
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terial facts, and stated that she had never suffered from heart disease, disease of 
the liver or kidneys, or cancer, when in fact she had suffered from diseases of the 
heart and kidneys and cancer, and that the insured at the time of the delivery of 
the policy was not in good health, but was suffering from high blood pressure and 
diabetes, and where it appeared from the evidence of a physician called in by the 
family physician to see her at a hospital where she remained for about five days, 
and which was about nine months before the policy was issued, that she suffered 
from high blood pressure and diabetes, that he told her of this condition, that she 
knew she had a heart affection and high blood pressure, that she could not walk 
without getting out of breath, and where it appeared, from the testimony of her 
tamily physician, who had treated her for about three years prior to the issuance 
of the policy, that she had high blood pressure at times, but not persistently, that 
she had glycosuria and varied blood pressure and an occasional affection of the 
heart, that this condition was controlled by her going upon a strict diet, that she 
had some lesions of the heart and at times he observed murmurs, that she had a 
leaking heart, all of which were of a transitory type and not permanent, that she 
would have attacks of acute indigestion and at such times her heart was affected, 
that she was very thick, stout, and heavy, and it was difficult to ascertain how much 
heart trouble she had, that while she was in the hospital, where she was for about 
three days, he gave her insulin to reduce the sugar content, and this cleared up 
after one or two days’ treatment, that, while she knew she took insulin when she 
had these attacks, she did not know the seriousness of her disease, as he would not 
tell her for fear ot the effect on her, because she was excitable, but told her that 
she would get along all right if she would keep upon a strict diet, that it was nec- 
essary for her to remain on a diet, that a person in her condition would likely 
live as long as a normal person, and there was no evidence that she made any mis- 
representation as respects having had cancer, the inference is demanded as a mat- 
ter of law that she, in representing in the application that she had not suffered 
from any of these diseases, made fraudulent misrepresentations which were ma- 
terial to the risk for the purpose of inducing the issuance of the policy. The judge 
of the municipal court therefore did not err in directing a verdict for the defend- 
ant. Lee v. Metropolitan Life Ins. Co., 158 Ga. 517, 123 S. E. 
Metropolitan Life Ins. Co., 45 Ga. App. 90, 163 S. E. 
Co. v. Montgomery, 116 Ga. 799, 43 S. E. 79. 

2. The superior court did not err in overruling the plaintiff’s certiorari. 

Judgment affirmed. 

Jenkins, P. J., and Sutton, J., concur. 

STEPHENS, Judge (dissenting). 

The above represents the view of the majority of the court. I dissent there- 
from. The application is not attached to the policy, and is not a part of the con- 
tract. A recovery can be defeated only upén the ground that the insured knowing- 
ly misrepresented her condition with the intent to procure the issuance of the pol- 
icy. Since the inference is authorized that, although the insured knew of her con- 
dition, the diseases from which she suffered were only transitory and were not 
of a chronic or permanent nature, and that she did not realize the seriousness of 
her condition, the inference is not demanded as a matter of law that she, in re- 
presenting that she had not suffered from any of these diseases, made a knowingly 
false and fraudulent representation for the purpose of inducing the issuance of the 
policy. I think it was a question for the jury, and that the court erred in directing 
a verdict for the defendant. 


737; Thompson v. 
527; Northwestern Life Ins. 


LEE v. ALL STATES LIFE INS. CO. No. 23207. 
Court of Appeals of Georgia, Division No. 1. Sept. 26, 1934. 
176 Southeastern Reporter 811. 
1. INSURANCE. 

_ Where suit on life policy was instituted, and answer setting up fraud was filed, 
within contestable period, running of one-year limitation imposed by incontestable 
clause was stopped, so that, where suit was dismissed, upon its renewal insurer was 
hot prevented from pleading fraud because policy was issued over one year be- 
tore. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
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2. INSURANCE. } 

Willfully false representations in unattached application, where furnishing act- 
ual basis on which life policy was issued, will ordinarily void policy on theory 
that insurance was fraudulently procured. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

3. INSURANCE. 

Knowingly making false statement in application, in order to procure insur- 
ance, constitutes actual fraud, although insured may not have intended to prejudice 
insurer’s rights. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

4. INSURANCE. 

Material fact misrepresentations by insured, if fraudulently made to induce ac- 
ceptance of risk, will void policy, although application is not attached thereto, 
where application is basis upon which policy is issued (Civ. Code 1910, §§ 2479- 
2481). 

(For other cases, see Insurance, Dec. Dig. § 262.) 

5. INSURANCE. 

“Material representation” in application is one that would influence prudent 
insurer in determining whether to accept risk, or in fixing amount of premium. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

6. INSURANCE. 

Truth and materiality of representations in application for insurance are gen- 
erally issues of fact for jury, but are issues of law for court where testimony ex- 
cludes every reasonable inference but one. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

7. INSURANCE. 

Evidence that representations in application, upon which insurer acted in issu- 
ing life policy sued on, as to medical treatment, previous illness, and weight, were 
fraudulent, authorized directed verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Error from Municipal Court of Atlanta; Clarence Bell, Judge. 

Suit by J. M. Lee against the All States Life Insurance Company. Judgment 
for defendant, plaintiff's motion for a new trial was overruled, and plaintiff brings 
error. 

Affirmed. 


See, also, Dillon v. Continental Trust Co. (Ga. Sup.) 175 S. E. 652. 

T. J. Lewis, of Atlanta, for plaintiff in error. 

Harold Hirsch & Marion Smith and Welborn B. Cody, all of Atlanta, for de- 
fendant in error. 

Syllabus Opinion by the Court. 

Macintyre, Judge. ; 

This was a suit on a policy of life insurance. The insurance company defended 
vpon the ground of fraudulent misrepresentations in the application upon which it 
was induced to act, to its injury. The application was not attached to the policy. 
The trial judge directed a verdict in favor of the defendant, and the plaintiff ex- 
cepted. Held: : 

[1] 1. While it is true that the policy sued upon contained the provision that 
“this policy shall be incontestable after one year from the date of issue,” and it 
seems to be a universal holding that the insurance company, in order to obtain re- 
lief from the policy, must act within such prescribed time of limitation (see note 
in 64 A. L. R. 956-959; see also, in this connection, Massachusetts Benefit Life As- 
sociation v. Robinson, 104 Ga. 256, 30 S. E. 918, 42 A. L. R. 261; Northwestern Ins. 
Co. v. Montgomery, 116 Ga. 799, 43 S. E. 79), yet where suit was actually instituted 
on the policy, and the answer of the insurance company was filed setting up fraud 
in its procurement, all within a year from the date of issuance of the policy, the 
running of the limitation prescribed in the policy was thereby stopped; and where 
such suit was dismissed and brought over more than a year from the date of su 
policy, the insurance company was not thereby prevented from filing such defense 
to the suit. See Powell y. Mut. Life Ins. Go. of N. Y.; 313 Ill. 161, 144 N. E. 
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825, 36 A. L. R. 1239; AEtna Life Ins. Co. v. Daniel, 328 Mo. 876, 42 S.W.(2d) 584. 

[2] 2. “While it is true that the representations as made in an unattached ap- 
plication cannot be treated as ‘a part of the policy or contract’ (Civ. Code 1910, § 
2471), and are not to be taken as covenants or warranties, still, if such statements 
turnished the actual basis on which the policy was issued, and they were knowingly 
and willfully false with the intent by the applicant to defraud the insurer, the in- 
surer may ordinarily set up such facts as a means for avoiding the policy, not un- 
cer and by virtue of the terms of the contract, but because the insurance is thus 
shown to have been fraudulently procured.” Metropolitan Life Ins. Co. v. Bugg, 
48 Ga. App. 363, 172 S. E. 829, 830; Interstate Life & Accident Co. v. Bess, 35 Ga. 
App. 723, 134 S. E. 804, and citations; Couch v. Nat. Life & Accident Ins. Co., 34 
Ga. App. 543, 130 S. E. 596; Southern Life Ins. Co. v. Hill, 8 Ga. App. 857, 70 
S. E. 186. 

[3] 3. Where a person makes, in an application for insurance, a false state- 
ment, knowing it to be false, which is made with a view to procuring the insurance, 
such conduct amounts to actual fraud, although the insured may not really have 
intended to prejudice the rights of the company. Northwestern Life Ins. Co. v. 
Montgomery, 116 Ga. 799, 43 S. E. 79. 

[4] 4. Where the application is not attached to the policy, but is the basis upon 
which the policy is issued, any material. misrepresentations of facts by the insured, 
if fraudulently made to induce the acceptance of the risk, will void the policy. 
Failure to state a material fact will not void a policy unless such failure be fraudu- 
lent: “but the willful concealment of such a fact, which would enhance the risk. 
will void the policy.” Civ. Code 1910, §§ 2479, 2480, 2481. 

[5] 5. “A ‘material representation’ is one that would influence a prudent insurer 
in determining whether or not to accept the risk, or in fixing the amount of the 
premium in the event of such acceptance.” Life Ins. Co. of Va. v. Pate, 23 Ga. App. 
232, 97 S. E. 874. 

[6] 6. “While questions as to the truth and materiality of representations are 
generally issues of fact, for determination by the jury, yet where all the testimony 
relating to a question of fact excludes every reasonable inference but one, the issue 
becomes one of law, for determination by the court.” Wilkins v. Nat. Life & Ac- 
cident Ins. Co., 23 Ga. App. 191, 97 S. E. 879, 880; Southern Surety Co. of N. Y. 
vy. Fortson, 44 Ga. App. 329, 161 S. E. 679; Franklin Fire Ins. Co. v. Shahan, 46 Ga. 
App. 181, 167 S. E. 194; Jefferson Standard Life Ins. Co. v. Henderson, 37 Ga. 
App. 704, 141 S. E. 498. 


[7] 7. Under the above rulings, where the insured in his application for insur- 
ance, dated June 24, 1931, and which stated that the statements therein made by the 
applicant were to be considered as a basis for the company’s action in accepting the 
application, represented that he had not in the previous five years been attended by 
any physician, that he had no family physician, that he had never been on a special 
diet or received any drug injections, that he had no illness in the previous 5 years, 
and that his weight was 158 pounds, and where the evidence discloses without dis- 
pute that the deceased was treated frequently in the five years immediately preced- 
ing the application for severe pains from adhesions caused by an appendicitis op- 
eration in 1917, and was during that time given hypodermics of morphine to relieve 
such pains, one of such treatments being in September, 1930; that in August, 1930, 
he was treated for a severe case of colitis, inflammation of the large bowel with 
stagnation or small seepage of food through the colon and descending bowel from 
the large, the sigmoid; that he was treated for pains in his stomach on August 22, 
1930, September 1, 9, 27, October 17, December 14, 1930, and March 20, 1931, March 
28, May 4, 12, 20, 23, June 3, 10, and 24; that on June 17, 1931, a few days prior to 
the date of the application, he was treated for a severe ulcerated pharyngitis, and 
again on 20, 23, which condition was of a serious type and is sometimes indicative 
of some serious condition, such as tuberculosis, although it was not so diagnosed at 
that time; that he had had a family physician since 1913; and that his weight two 
days after the application was 123%4 pounds, and during the two years prior to 
June 24 never exceeded 134 pounds; that the insured died in February, 1932, of 
tuberculosis—the trial judge did not err in directing a verdict in favor of the de- 
tendant. The motion for a new trial was without substantial merit. 

Judgment affirmed. 

Broyles, C. J., and Guerry, J., concur. 
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METROPOLITAN LIFE CO. v. VICKERY. No. 23557. 
Court of Appeals of a Division No. 1. Sept. 26, 1934. 
176 Southeastern Reporter 815. 
1. INSURANCE. 


Whether payment made to life insurance agent by insured’s sister constituted 
reimbursement of agent personally for premium previously advanced by agent, or 
constituted payment of premium upon policy which, with other payments, kept 
policy in force until insured’s death, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Syllabus by the Court. 

1. The evidence was conflicting as to the right of the plaintiff to recover on 
the policy of insurance issued by the defendant company. The jury resolved all 
doubt in favor of the plaintiff, and, the verdict having the approval of the trial 
judge, this court is without authority to interfere. There is no merit in any of 
the assignments of error in the amendment to the motion for a new trial. 

2. “It is within the sound discretion of the court to determine when the foun- 
sitters has been laid for secondary evidence; and the exercise of such discretion 
will not be controlled, unless it is abused.” Cowart v. Fender, 137 Ga. 586, 73 S. 
E. 822, Ann. Cas. 1913A, 932. . 

Error from Municipal Court of Atlanta: Clarence Bell, Judge. 

Suit by Kate Vickery against the Metropolitan Life Insurance Company. Judg- 


ment for plaintiff, defendant’s motion for a new trial was overruled, and defend- 
ant brings error. 


Affirmed. 

See, also, Dillon vy. Continental Trust Co. (Ga. Sup.) 175 S. E. 652. 

Smith, Smith & Bloodworth and Wm. H. Smith, all of Atlanta, for plaintiff 
in error. 

Louis H. Foster, of Atlanta, for defendant in error. 

MacInvryre, Judge. i 

[1] 1. On November 1, 1931, the Metropolitan Life Insurance Company issued 
a policy of insurance on the life of Frank Vickery in the sum of $1,000, the pre- 
miums thereon of $1.44 being payable monthly. Frank Vickery was killed on 
\pril 9, 1932, in an automobile accident, and suit was brought on the policy. The 
policy itself acknowledged the receipt of the first premium, which put it in force 
until December 1, 1931, and a grace period of thirty-one days was to be granted for 
the payment of every premium after the first. The plaintiff's evidence disclosed 
that there was paid to J. M. Cannon, the collecting agent of the insurance com- 
pany, $1.44 on November 14, 1931, the same amount December 11, 1931, a like 
amount January 12, 1932, and again on February 29, 1932. If this evidence be ta- 
ken as true, the policy, taking into consideration the days of grace, was in force at 
the time of the insured’s death on April 9, 1932. The evidence for the insurance 
company given by its agent, Cannon, is that at the time of the making of the ap- 
plication by Frank Vickery, September 23, 1931 (the application stated that $1.44 
was paid by Vickery at that time), this amount was advanced by Cannon for Vick- 
ery under an agreement made with Vickery’s sister, Mrs. Sanders, the witness for 
the plaintiff, and the one who made the subsequent payments on the policy, that this 
amount was to be repaid by her. The defendant's evidence further showed that on 
October 10, 1931 the policy was in the hands of Cannon for delivery and he de- 
livered it to Mrs. Sanders, and she paid him $1.44 without instruction, and_he 
pocketed it to reimburse himself for that amount already advanced by him. Th: 
receipt book given by the insurance company at the time of the delivery of the 
policy, and in which the plaintiff testified that the agent Cannon signed the re- 
ceipts in the name of the company, was claimed to be lost, and the plaintiff was 
allowed to testify that Cannon, the agent, had signed the receipts in such book 
when the payments were made. Cannon admitted the payments for November, 
December, and January but denied that any payment was made him in February as 
claimed by the plaintiff. Plaintiff's evidence denied making any payment to Can- 
non in October and showed that no agreement was made with Cannon with refer- 
ence to the first premium, and that when the policy was delivered by the agent it 
had the receipt for the first premium marked thereon, and that there was no agree- 
ment with Cannon that he was to take the $1.44 paid him and reimburse himself 
for the payment of the first premium. As was said by counsel for the plaintiff in 
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error in his brief: “The determination of this question hinges upon the proposition 
of whether or not the first payment made by Mrs. Sanders to the company’s agent 
amounted to the payment of a premium upon the policy to the defendant company, 
or whether it amounted to a reimbursement to the defendant company’s agent per- 
sonally for a premium previously advanced by him. If Mrs. Sanders’ first payment 
to the agent amounted to the payment of a premium upon the policy, this amount, 
together with other payments made by her, would be sufficient to keep the policy 
in force until April 9, 1932, the date of the insured’s death.” This question was 
certainly one for the jury to determine from the evidence submitted. They have 
found in favor of the plaintiff and we are without authority to interfere. 

The other special assignments of error are plainly without merit. 

Judgment affirmed. 

Broyles, C. J., and Guerry, J., concur. 


HOLLOWAY v. TRAVELERS’ INS. CO. 
TRAVELERS’ INS. CO. v. HOLLOWAY. Nos. 24001, 24009. 
Court of Appeals of Georgia, Division No. 1. Nov. 2, 1934. 
176 Southeastern Reporter 894. 
INSURANCE. 


Certificate holder suing on master policy issued to his former employer held 
properly nonsuited, in view of inadequacy of evidence to show permanent and total 
disability. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Syllabus by the Court. 

1. The evidence taken most favorably to the plaintiff, with every reasonable in- 
ference in his favor, shows that he was not “wholly disabled by bodily injuries or 
disease, and will not be permanently, continuously and wholly prevented thereby 
for life from engaging in any occupation or employment for wage or profit,” as 
provided in the policy sued upon, and the court did not err in granting a nonsuit. 

2. This ruling renders it unnecessary to rule on the numerous assignments of 
error set out in the main bill of exceptions or those presented by the cross-bill. 

Error from Superior Court, Walker County; James Maddox, Judge. 

Action by Wm. Holloway against the Travelers’ Insurance Company. To re- 
view the judgment, plaintiff brings error, defendant filing a cross-bill of exceptions. 

\ffirmed on the main bill of exceptions, and cross-hill dismissed. 

F. M. Gleason, of Rossville, for plaintiff in error. 

Finlay & Campbell, of Chattanooga, Tenn., and Maddox, Matthews & Owens, 
of Rome, for defendant in error. 

Guerry, Judge. 

This is an action on a policy of insurance; the plaintiff being the holder of a 
certificate issued by reason of a master policy issued by the defendant to the em- 
ployer of the plaintiff. The plaintiff claimed a total disability arising because of 
disease during the time of his employment by the company to whom the master 
policy was issued. By the terms of the policy, it was provided: “If any employee 
*** hecome wholly disabled by bodily injuries or disease, and will be permanently, 
continuously and wholly prevented thereby for life from engaging in any occupation 
or employment for wage or profit the company will pay to him,” etc. The plain- 
tiff claims to have left the employ of the company by reason of bodily disease, 
to wit, piles or hemorrhoids, in November, 1931. Claim was not filed until Decem- 
her, 1932. He testified that, after he quit work in November, 1931, for the com- 
pany to whom the master policy was issued, he peddled fruit for a living until 
\pril, 1932, at which time he rented a small farm; that “the land was rocky and 
rough, hadn’t been cultivated in a number of years. I cut up bushes, briars and 
things of that kind and cleaned it up and sprouted it off. * * * I planted and made 
a crop that year.” 

Plaintiff also testified that he cut timber with a crosscut saw and helped build 
é house and earned $1 per day helping in a hauling job; that at the time of the 
trial he was working for the Civil Works Administration, and had been for five 
or six weeks, earning 45 cents per hour. The physician sworn for the plaintiff tes- 
tified on direct examination, after having given a history of his treatment of the 
plaintiff for piles: “I will say that this man wouldn't be a fit subject to work at 
all. I would say he would not be in a physical condition to work.” He testified 
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that piles was a curable disease, and that plaintiff's condition had responded to 
treatment each time it was administered. 

On cross-examination he testified, on being asked about the plaintiff cutting 
logs, loading them on a wagon, building houses, and doing farm work: “If he 
actually did that, I wouldn’t say he was physically incapacitated for labor. * * * 
If he actually worked then he would have the capacity for work. He would or 
he could not have worked.” Further testifying, he said: “If a man had a pretty 
bad case of piles in the spring of 1931, and continued to work, and at the same time 
he responded to treatment and improved considerably, I don’t think it would show 
lie was incapacitated to work. * * * I think he is in a better condition now than 
he was in 1931 and 1932.” 

At the conclusion of plaintifi’s testimony the court granted a nonsuit on the 
ground that the evidence introduced failed to show that the plaintiff, since the 
date he left the employ of the company, had been wholly and continuously and 
permanently disabled and would be wholly, continuously, and permanently disabled 
for life from engaging in any occupation or employment for wage or profit, as is 
provided in the policy sued on. 

We think the court was correct in so ruling. We recognize the rule adopted 
in this state that a motion for nonsuit should not be granted when there is any 
evidence tending to sustain the plaintiff's action, or where the jury could fairly 
infer from the evidence a state of facts favorable to the plaintiff’s right of re- 
covery. This rule is so well established as to need no citation of authorities. How- 
ever, it is also well established that “‘the testimony of a party who offers himself 
as a witness in his own behalf is to be construed most strongly against him, when 
it is self-contradictory, vague, or equivocal.’ And, unless there be other evidence 
tending to establish his right to recover, he ‘is not entitled to a finding in his fa- 
vor, if that version of his testimony the most unfavorable to him shows that the 
verdict should be against him.’” Long Cigar, etc., Co. v. Harvey, 33 Ga. App. 
236, 125 S. E. 870. See, also, American Nat. Insur. Co. v. Gantt, 46 Ga. App. 744, 
169 S. E. 133. rere Te 

The testimony of the plaintiff is that he has been engaged in gainful occupa- 
tions at tasks requiring hard physical labor since his employment with the com- 
pany to which the defendant issued the master policy. His physician’s evidence was 
that, if he actually did the work he testified that he performed, he would not be 
totally disabled from bodily disease. His evidence was further to the effect that 
the disease suffered by the plaintiff was curable and that the plaintiff had responded 
to treatment. There is a total lack of evidence that it was even probable that he 
would suffer and be wholly, continucusly, and permanently disabled for life from 
engaging in any occupation or employment for wage or profit, but there was evi- 
dence to the contrary. We think the ruling of the trial judge in granting a nonsuit 
was correct. 

Under this view of the case, it becomes unnecessary to discuss the various 
other assignments of error in the main bill or in the cross-bill of exceptions. 

Judgment affirmed on main bill of exceptions, cross-bill dismissed. 

Broyles, C..J., and MacIntyre, J., concur. 


THE PR2ETORIANS v. COWART. No. 23900. 
Court of Appeals of Georgia, Division No. 2. Nov. 12, 1934. 
177 Southeastern Reporter 89. 
1, INSURANCE. | oie Bs =a 
Petition against fraternal benefit association on life insurance certificate held 
not to excuse default in premium payments by allegations that insured was noi 
member of association and was not bound by association’s by-laws, referred to in 
certificate, but not attached thereto, where certificate stated that consideration 
therefor was payment of specified dues and referred to lapse for nonpayment of 
dues, indicating that continuance of policy in force was predicated upon prompi 
payment of stipulated premiums. 
(For other cases, see Insurance, Dec. Dig. § 815[1].) 
2. INSURANCE. 


Failure to punctually pay insurance premiums in strict compliance with con 
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tract results in forfeiture, in absence of waiver expressly made or arising by 
reasonable implication : 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Error from Superior Court, Seminole County; C. W. Worrill, Judge. 

Petition by E. J. Cowart against The Pretorians. To review a judgment over- 
ruling a demurrer to the petition, defendant brings error. 

Reversed. 

John R. Wilson and W. H. Miller, both of Bainbridge, for plaintiff in error. 

P. D. Rich, of Bainbridge, for defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, Presiding Judge. 

[1, 2] This was a suit for the death benefit of a life insurance policy issued 
by a fraternal benefit association, the petition alleging that the deceased to whom 
the policy had been issued was not a member of the association, and that con- 
sequently the contract must be treated and considered as a regular life insurance 
policy without regard to the provisions of the by-laws of the association, to which 
reference was made in the certificate of insurance but which were not attached 
thereto. The premiums having been long since in default at the time of the death 
f the insured, it is contended by the petition that the provision in a by-law 
declaring the policy forfeited upon the nonpayment of premiums is not applicable, 
and that the effect of the certificate issued to a nonmember of the fraternal 
association was to obligate the assured unconditionally to pay the premiums at the 
stated intervals during the remainder of his life and to obligate the imsurer uncon- 
ditionally to pay the death benefit upon his death. The petition alleges the willing- 
ness of the plaintiff to discharge the past-due and unpaid premiums with interesi, 
and seeks recovery of the amount of the policy for the death benefit. 

The certificate itself, issued to the insured, contained the following provisions : 
“The Pratorians, Dallas, Texas, hereby agrees and binds itself to pay the sum 
of two thousand dollars to [the named beneficiary], the wife of * * * the 
insured hereunder, immediately upon receipt of satisfactory proof of the death of 
the insured while this certificate is continued in force, subject to the right of 
change of beneficiary as hereinafter provided, and also subject to the other pro- 
visions of this certificate. This certificate is issued in consideration of the state- 
ments, warranties, and agreements in the written application herefor and the pay- 
ment of the dues above specified throughout the life of the insured. * * * 
After this contract shall have been in force for two years during the life of the 
insured, it shall be incontestable, except for nonpayment of dues, or for engaging 
in War, or engaging in commercial aeronautics without the written consent of The 
Pretorians. Upon lapse of this certificate by failure to’pay dues, the same may be 
reinstated by submitting satisfactory evidence of good health and insurability and 
upon payment of all arrears, together with dues for the current month.” 

The defendant excepts to the overruling of its demurrer to the petition. 
Held, irrespective of whether the prescribed proof of death was dispensed with 
by the prior refusal of the defendant to pay a claim for permanent disability on 
the ground that the policy had lapsed, and irrespective of whether or not, under 
the facts of this case, the reference in the policy to the provisions of the by-laws 
should be treated as making such by-laws a part of the agreement, and despite 
the well-recognized rules of law that policies of insurance shall be liberally con- 
strued in favor of the insured, and that forfeitures of policies are not favored, 
it must be held that by the quoted terms of the certificate itself it was the plain 
and manifest purpose and intent that the continuance of the policy in force was 
predicated upon the prompt payment of the stipulated premiums, so as to bring 
the case within the rule that the punctual payment of insurance premiums, as and 
when due, is of the essence of the contract of insurance, and a failure to make 
such payment in strict compliance with the terms of the contract, in the absence 
of a waiver expressly made or arising by reasonable implication, results in a 
torfeiture of the policy. Metropolitan Life Ins. Co. v. Smith, 48 Ga. App. 245 (1), 
172 S. E. 654. See, in this connection, Newman vy. Benefit Association, 173 Ga. 
881, 883 (2), 162 S. E. 122; Id. 42 Ga. App. 342 (2), 156 S. E. 284; Masonic 
Relief Association v. Hicks, 47 Ga. App. 499, 171 S. E. 215. The demurrer to the 
Petition should have been sustained. 

Judgment reversed. 

Stephens and Sutton, JJ., concur. 
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ILLINOIS BANKERS’ LIFE ASQS’N et al. v. ARMSTRONG. No. 14715. 
Appellate Court of Indiana, in Banc. Dec. 10, 1934. 
192 Northeastern Reporter 901. 
5. INSURANCE. 


To recover for breach of total and permanent disability clause of life policy, 
plaintiff must show that he was totally and permanently disabled within meaning 
of policy, that insurer received due proof of such disability, that insurer repudiated 
contract, that insured accepted repudiation and gave notice to insurer of his 
election to treat contract as breached, except for purpose of ascertaining damages, 
and the damages sustained by insured. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

6. INSURANCE. 

_ Whether insured was totally and permanently disabled within disability clause 
of life policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

8. INSURANCE. 

__ Whether insured gave sufficient or due proof of total and permanent dis- 
ability as required by disability clause of life policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

9. INSURANCE. 

_.In action for breach of total and permanent disability clause of life policy, 
evidence supported finding that insurer had repudiated the contract. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

10. INSURANCE. 

_ Insured’s action for breach of contract more than six months after occurrence 
of total and permanent disability and after insurer had repudiated total and per- 
manent disability clause of life policy held acceptance by insured of such repudia- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Warrick Circuit Court; Union W. Youngblood, Judge. 

Action by Russell Armstrong against the Illinois Bankers’ Life Association 


and another. From a judgment for plaintiff against the named defendant, the 
named defendant appeals. 


Affirmed. 


Cox & Adams and Robert A. Adams, all of Indianapolis, and Hatfield & 
Roberts, of Evansville, for appellant. 

McDonald & McDonald and Sanford Trippet, all of Princeton, for appellee. 

Smitu, Chief Judge. 

Appellee brought this action against appellant by a complaint in one paragraph 
to recover damages for breach of contract. a 

The complaint alleges in substance that, on the 5th day of October, 1927, 
appellant issued to appellee a certain insurance policy in consideration of the pay- 
ment of quarterly premiums thereon in the sum of $35.05, and said policy ot 
insurance is made a part of the complaint; that by the terms of the policy appel- 
lant agreed: 

“Upon receipt of due proof that the insured is totally and permanently dis- 
abled before aged sixty, as defined under “Total and Permanent Disability” herein, 
* * * the Association agrees to waive premium payments hereunder as they 
become due and to pay a life income to the insured of Fifty Dollars per month, 
beginning six months after receipt of proof.’ 

“Said Total and Permanent Disability is, by the terms of said policy, defined 
as follows: 

“‘Said disability must be such that there is neither then nor at any time 
thereafter any work, occupation, or profession, that the insured can sufficiently do 
or follow to earn any wages, compensation or profit.’” 

The complaint further alleges that, on or before June 1, 1928, while said 
policy was in full force, and appellee was under the age of 60 years, he suffered 
a total and permanent disability which rendered him wholly and permanently 
unable to'do or follow any work, occupation, or profession to earn any wages. 
compensation, or profit; that prior to this the appellee for more than seven years 
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was manager and owner of an automobile garage and agency, and that he 
depended upon said oecupation alone for his livelihood, and the support of him- 
self and family; that ever since such disability he has been wholly, continuously 
and permanently prevented from engaging in any occupation, or performing any 
work for wages, compensation, or profit; that he is 32 years of age, with a life 
expectancy of more than 33 years; that up to the time of his disability he per- 
formed all conditions of the contract, and paid all premiums required by the 
policy to be paid; that, on the Ist day of March, 1929, he gave due notice to 
appellant, and made due proof of his disability, and requested appellant to pay 
the monthly benefits due him under the terms of the policy, but that the appellant 
refused to pay the same, and refused to waive payment of the premiums becoming 
due after receipt of due proof of the disability from appeliec, and wrongfully 
lapsed said policy for nonpayment of the premium due on July 5, 1929, and wholly 
and wrongfully renounced and repudiated its said policy, and denied all liability 
thereunder; that, by reason of said repudiation of said contract of insurance, 
appellee was damaged in the sum of $25,000, and prayed judgment therefor. 

It is further alleged in the complaint that Gertrude Armstrong, who was made 
a party defendant to the complaint, is the wife of appellee, and the beneficiary 
named in the policy as being entitled to the benefit therein provided upor the death 
of the insured. And the complaint asked that she be made a party to answer as 
to her interest therein, and alleges that she has no interest in said policy so long 
as appellee continues to live. 

Gertrude Armstrong was defaulted by appellee, and the court found that she 
had no interest and rendered judgment against her that she had no interest in the 
action, thus leaving but two parties to the action, appellant and appellee herein. 

To this complaint appellant filed answer in general denial, which closed the 
issues. The cause was tried to a jury, which returned a verdict in favor of 
appellee in the sum of $7,500, upon which verdict the court rendered judgment 
against appellant for said sum, together with costs. 

Appellant seasonably filed its motion for new trial, which was overruled by 
the court: this action of the court being the only error assigned for reversal. 

The motion for new trial sets up certain grounds questioning the giving of 
certain instructions by the court of its own motion and certain instructions 
requested by appellee, and the further grounds: 

“(g) The verdict of the jury is not sustained by sufficient evidence ; 

“(h) the verdict of the jury is contrary to law.” 

We think a brief summary of the facts as disclosed by the record is necessary 
to the proper determination of this appeal. ; 

On the 5th day of October, 1927, appellee had issued to him a policy of insur- 
ance by appellant which provided for life and total and permanent disability 
benefits. There is evidence to show that about the Ist of June, 1928, appellee had 
a nervous breakdown, and for many months was treated by numerous physicians 
for various diseases. There was ample evidence to show that appellee suffered 
much pain from numerous diseases fom then until the time of the trial of this 
case; that he was 32 years of age, and had a life expectancy of over 33 years; 
that prior to June, 1928, he had been actively engaged in the garage and auto- 
mobfe business, including sales of automobiles, and had in his employment a 
number of persons who were engaged in the work. From that time on he was 
never able to take charge of his business, and only at times was he able to go to 
his place of business, and then for a short time only, This condition existed until 
February 7, 1929, when appellee advised the appellant in writing that he was 
totally and permanently disabled, and requested its representative to call upon 
him, or furnish him some blanks and full particulars of just what had to be 
done, and referred appellant to two doctors at Evansville, Ind. On February 15, 
1929, he wrote another letter to appellant regarding his total disability, advising 
it that on June 1, 1928, he became totally disabled, and has been unable to return 
to work since that time, and requested appellant to forward to him blanks and 
Papers to sign “to collect insurance.” He received a letter dated February 19, 
1929, from appellant, in which it acknowledged the receipt of his letter of Febru- 
ary 5, and stated that it had made a careful examination and study of appellee’s 
Physical condition: and regretted that he was having such a difficult time with his 
health, adding: “However, all the evidence appears to indicate that you are not 
Permanently disabled, and, in fact, that you are able to be somewhat active and 
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that your further recovery is to be confidently expected”; agigl some other state- 
ments about appellee’s disability claim. The letter continued» “We are sure that 
upon further reviewing the wording of your policy and of the facts of the case 
you will agree that there is nothing we can do in the premises.” In answer to 
this letter, appellee wrote to appellant on February 21, 1929, in substance, that 
he had again looked over his policy and compared it with other policies, and said: 
“Therefore we feel that we are entitled to the benefits. * * * We do not know 
who vou made your investigation with or who made the same for you but we wish 
to inform you that we are totally disabled and are doing no work that we are 
receiving any compensation for as per instructions in your policy.” 

After writing this letter, appellee received a letter from appellant Februar, 
26, 1929, part of which reads as follows: 

“The position which we have taken in your case is entirely due to the fact 
that competent medical men have expressed the opinion that there is strong 
probability of your recovery, and there is present evidence of your ability to 
pursue your usual work to some extent. Under these circumstances it seems to 
us out of place to register a claim under the permanent disability provision of 
your policy, but since you seem to want to submit further evidence, we are hand- 
ing you herewith our usual blanks used in connection with such matters, whici 
call for certain information from yourself, from a friend and from two competent 
physicians. It will, of course, be understood that in furnishing these blanks we in 
no respect waive our right to reject any claim which may be made under the 
policy.” 

In this letter appellant furnished some blanks for appellee to return with the 
proofs of permanent and total disability. 

On March 3, 1929, appellee sent to appellant proofs of total and permanent 
disability, and inclosed a statement of his own setting out the details of his dis- 
ability ; also statements upon blanks furnished by appellant of Ross C. Scott and 
Jessie Finch, friends and neighbors in the town of Hazelton, Ind., where appellee 
was living. He also sent the affidavits of two doctors, one of which said that he 
did not believe appellee would be able to perform his duties; and the other that, 
on the basis of his examination and his knowledge of the case, it was his opinion 
that the claimant is totally disabled and will continue to be permanently unable to 
engage in any gainful occupation or to perform any work for money compensa- 
tion. This latter statement was embodied in a question to the doctor, and was 
answered by him, “Yes.” 

After sending the proofs on March 4, 1929, appellee did not hear from appel- 
lant until after March 19, 1929, when appellee’s lawyer wrote to appellant asking 
why appellee had received no reply or remittance on his claim. On March 26, 
1929, appellant wrote to appellee’s lawyer denying liability, and saying that the 
claim for disability benefits had been disallowed, “for the reason that Mr. Arm- 
strong’s physical condition, as disclosed to us by reports and medical examination, 
does not bring him within the terms of the policy for such benefits.” 

On July 17, 1929, appellee’s lawyer again wrote to appellant asking it io 
advise him of the status of appellee’s policy. A reply was received dated July 19, 
1929, in which appellant stated that appellee was paying his premiums on a quar- 
terly basis, and that the last one received from him was credited to his account 
on April 5, and paid his insurance to the 5th day of July, and that the last day for 
accepting the next payment would be August 5, 1929. On December 12, 1929, 
appellee wrote to appellant asking for information as to the status of his policy, 
issued October 5, 1927, which letter has pencil notations on it as follows: “Lapsed 
7/5/29 Last % prem paid 4/5/29 Lapsed 7/5/29 Grace 8/5/29.” 


On December 23, 1929, appellant wrote appellee as follows: “We regret to 
advise the above policy was allowed to lapse by reason of the failure to pay the 
premium due July 5, 1929. After the grace period of one month following that 
date the policy became null and void. The policy makes provision for reinstate- 
ment upon application and upon submission of evidence showing satisfactory evi- 
dence of insurability. I am enclosing herewith a form upon which you may submit 
application for reinstatement if you are so advised, and upon the conditions set 
forth in such application.” 

It was stipulated by the parties that the letters and notice and proof of dis- 
ability, as shown by these exhibits, were received by the respective parties and 
produced in court. 
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The evidence further showed that the appellee had not been paid any disability 
under the policy; and that his physical condition is such that in a five or ten 


19: that doctors had taken his blood pressure and examined him frequently. 
There was other evidence given by physicians on behalf of appellee, one of whick 
was Dr. L. H. Gillman, aged 37 years, who testified that he was a graduate from 
Indiana University, and took a post graduate course in 1924, had 3 years’ service 
with the government, and since 1928 has been on the staff of the Indiana Uni- 
versity School of Medicine; that he examined appellee in his office. He testified 

his findings, and said (quoting from appellant’s brief): “I don’t believe this 
man is able to follow any work, occupation or profession, because of his emo- 
tional condition and because of the aortic action of the heart, it is overworked, 
and because of his blood pressure, I really think that anything that renders exer- 
e, either bodily or emotional exercise, is really dangerous to his life. I don’t 
think I would pass him for insurance in the condition he is now, he is not an 
nsurable risk. Exercise of 25 hops on one foot raised his heart beats from 104 
to 144.” 

There were other witnesses, the wife of appellee and his mother, who testified 

his physical condition. 

Dr. Gillman was afterwards recalled, and said he thought appellee's condition 
hal its beginning back in 1928. 

A Dr. Arthur testified on behalf of appellee that he had practiced medicine 
jor 30 years, knew appellee, and first noticed a change in his health in July, 1928; 
that he had been called several times to treat him for various ailments, and took 
X-ray pictures. He said he did not think there was any probability of appellee 
getting hetter. In one of his answers to questions in a written statement to appe!- 
lant, he said that he thought appellee would probably recover if he had complete 
rest for a year or two, but now he believed that it would not help him; that it 
might help him. but “I don’t believe it would cure him.” He further testified: “In 

opinion, since the first of June, 1928, there has been no work, occupation or 
profession at which Russell could have earned any wages, compensation or profit 
that he was able to follow.” On cross-examiuation he said: “The way he is going 
now, his present condition will continue threugh his whole life, if he goes on 
the way he is going now, he will not get any better.” 

Another physician, Dr. Martin, testified that he lived in Boonville, Ind., and 
had practiced medicine for over 23 years in Warrick county; that he is acquainted 
vith the appellee, and examined him for the first time in September, 1930, and 
letailed at length the condition in which he found him at that time; that he had 
arapid pulse, high state of nervousness, and high blood pressure; that he exam- 
ined him again in December, 1930, and had him examined by some other doctors, 
and further said: “For him to engage in work or exercise would probably be 
tatal. In my opinion it would not be possible for him to follow any occupation o1 
profession for earning compensation or profit, it would be dangerous. * * * [| 

uld say this condition is permanent. I don’t think he will ever be able to do 
ot follow any work or occupation or profession, which he is qualified to follow, 
y which he can earn wages or a profit. I think that this condition has existed 
since in June 1928.” 

There was testimony as to the physical condition of appellee by several other 
witnesses, who were neighbors and friends of appellee, which need not be detailed 
ere. 

; Upon the question as to whether the evidence is sufficient to sustain the ver- 
dict and whether the verdict is contrary to law, we deem it unnecessary to extend 
ts opinion to any great extent. 

_ [5] Before appellee can recover upon his complaint, he must prove: (1) That 
‘¢ was totally and permanently disabled within the meaning of the policy; (2) 
that the appellant received due proof of such disability; (3) that appellant 
repudiated the contract: (4) that appellee accepted said repudiation, and gave 
notice to appellant of his election to treat the contract as breached and at an end, 
‘xcept tor the purpose of ascertaining damages occasioned by such breach; (5) 
famages. 

[6] The question of whether appellant was totally and permanently disabled 
within the meaning of the policy is a question of fact to be determined by the 
jury. In the case of Indiana Life Endowment Company v. Reed (1913) 54 Ind. 


W 
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App. 450, 467, 103 N. EK. 77, 83, this court, having under consideration a similar 
contract of insurance, said, “Whether he was or was not totally and permaiently 
disabled within the meaning of the policy as above construed, considering all tie 
evidence bearing on the question of disability, is a question of fact to be deter- 
mined by the court or jury trying the case”—citing authorities. 

Corpus Juris lays down the same proposition, and says: “It is for the jury 

to determine whether insured has suffered a total or partial disability, and whether 
this disability is permanent.” 1 C. J. 511, § 340. 
_ [7] Whether appellee was totally and permanently disabled being a question 
for the jury, and the jury having found that he was, and there being legitimate 
evidence to support such finding, the verdict of the jury as to this question must 
be sustained. 

[8] That the appellant received due proof of the total and permanent disability 
is beyond question. On March 4, 1929, after he had written to appellant of his 
disability, appellee furnished to appellant upon blanks sent to him by appellant 
proof of his total and permanent disability, supplying the affidavits and state- 
ments as provided therein, including statements of two physicians. The question 
whether this proof was sufficient, or “due proof” as provided in the policy had 
been furnished, is a question of fact for the jury. Traiser v Commercial Travelers’ 
Fastern Accident Ass’n (1909) 202 Mass. 292, 88 N. E. 901. 

|9] There is ample evidence to support the proposition that appellant repudi- 
ated the contract. On February 19, 1929, appellant advised appecilee that all the 
evidence appeared to indicate that he was not permanently disabled, and in faci 
that he was able to be active, and that his further recovery is to be expected. 
On February 26 appellant again advised appellee in effect that it would he useless 
for him to régister a claim for disability, but sent him the blanks, and said: 
“That in furnishing these blanks we in no respect waive our right to reject any 
claim which may be made under the policy.” Following this, appellee sent the 
proofs as required under his policy. On March 26 appellant again advised appellee 
that his claim for disability had been disallowed. Some time elapsed, and on 
December 23 appellant again wrote appellee that his policy was allowed to lapse 
by reason of failure to pay the premium due July 5, 1929, and that after one 
month from that time the policy became null and void. Upon this evidence the 
jury could well have found that appellant repudiated the contract. The appellant 
stated in express words that the policy had lapsed. This denial of liability justified 
appellee in treating the contract as breached, and suing for damages as he did. 
This question was discussed by the Supreme Court of Arkansas in the case o! 
ABtna Life Insurance Co. v. Phifer (1923) 160 Ark. 98, 254 S. W. 335, 337. 

[10] That appellee accepted said repudiation and gave notice thereof is shown 
by the fact that in June, 1930, more than 6 months after the disability occurred, 
and after the contract had been repudiated, he brought suit for damages by 
reason of said repudiation by appellant. 

In the case of Indiana Life Endowment Company y. Carnithan (1915). 62 
Ind. App. 567, 579, 109 N. E. 851, the court said, respecting a declaration 01 
repudiation similar to that of appellant herein, that such declaration becomes 4 
a repudiation only after the promisee elects to treat it as such; that, 1f he does so 
elect, it becomes a breach of contract, and he can recover upon it as’ such. 


In the case of Federal Life Insurance Company v. Maxan et al. (1918) 70 
Ind. App. 266, 284, 117 N. E. 801, 806, 118 N. E. 839, this court said: “The act 
of bringing an action, or taking legal steps to enforce a contract, amounts to an 
election by the party not to rescind it on account of anything known to him, 
and where a party institutes a suit for damages for the breach of an executory 
contract, his action in so doing is notice to the other party of his election te 
treat the contract as breached and at an end except for the purpose of ascer- 
taining the damages occasioned by such breach. An election so made is conclusive 
against the party making it.” (Cases there cited.) 

Appellant raises the question that, inasmuch as appellee paid the premium 
to April 5, 1929, he waived his right to claim a repudiation of the contract by 
appellant. It must be borne in mind that there is evidence to show that appellant 
lapsed the policy on July 5, 1929, and on December 23, 1929, declared the same 
null and void. ‘There could have been no waiver of the repudiation ynder these 
circumstances. 
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There is sufficient evidence to sustain the verdict of the jury, and it is not 
contrary to law. 
Finding no reversible error, the judgment is affirmed. 


KENTUCKY CENTRAL LIFE & ACCIDENT INS. CO. v. BURRS. 
Court of Appeals of Kentucky. Oct. 30, 1934. 
75 Southwestern Reporter 744. 
3. INSURANCE. 


Where beneficiary under policy claiming $2,000 had undisputed right to $100 
but accepted $1,000 in settlement of claim, she could not avoid settlement on ground 
of fraud without returning or offering to return sum received in excess of amount 
concerning which there was no dispute. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

4, INSURANCE. 

Evidence as to fraud of insurance company inducing beneficiary who claimed 
$2,000 to accept $1,000 in settlement held sufficient to make jury question. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

5. INSURANCE. 

Where beneficiary in policy is by fraud, deceit, or false representations of. in- 
surer and without understanding of his rights induced to accept less sum than 
that provided in policy, acceptance is without consideration. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

\ppeal from Circuit Court, Fayette County. 

\ction by Sallie A. Burrs against the Kentucky Central Life & Accident Insur- 
ance Company. From an adverse judgment defendant appeals. 

Reversed and 1emanded. 

]. Pelham Johnston, of Lexington, and Peter, Lee, Tabb, Krieger & Heyburn, 

i Louisville, for appellant. 

R. E. Lee Murphy, of Lexington, for appellee. 

Cnkie. Commissioner. 


In October, 1922, the Kentucky Central Life & Accident Insurance Company is- 


sued to Arthur . ae a colored man, a policy of insurance whereby it promised 
to pay to Sallie A. Burrs, wife of insured and beneficiary named in the policy, the 
sum of $100 in a event of his death from natural causes, and further agreed to 
pay the designated beneficiary the sum of $2,000 in the event of his death resulting 
directly and independently of all other causes through external, violent, and ac- 
cidental means. It provided, however, that the accidental death benefit should not 


be paid for death resulting from certain enumerated causes or for injuries sus- 


tained while the insured was “under the influence of narcotics or intoxicants,” but 
that, if death was caused from any of these enumerated causes or from injuries 
sustained while insured was under the influence of narcotics or intoxicants, it 
would he deemed a natural death within the terms and provisions of the policy. 
On or about September 11, 1932, while sprinkling the tracks of the Kentucky 
Trotting Horse Association at Lexington, insured fell from the sprinkler and sus- 
tained a broken neck and other injuries from which he died three or four days 
later. A few days after the death of the insured, his widow, the beneficiary, and 
her two daughters, Lottie Fisher and Mary Burrs, went to the office of the com- 
panys manager at Lexington, where necessary proof was made and a policy for 
$72 which had been issued to deceased by the company and in which one of the 
daughters was made beneficiary was paid. It is not clear whether there was at 
this time any discussion respecting the policy in which Sallie Burrs was beneficiary, 
hut it does appear that there were two or three conferences respecting this policy 
later on. The-company’s agent and manager contended that it was only liable for 
$100 on the policy, and based this contention on information he claimed to have ac- 
quired that insured was intoxicated = the time he received his injuries. The ne- 
gotiations finally resulted in Sallie A. Burrs signing a written proposal dated Oc- 
tober 14, 1932, whereby she agreed - ‘accept the sum of $1,000 in full settlement of 
her claim under the policy, the offer to remain in force for ten days from the 
date thereof. On October 19 the company’s check for $1,000 was delivered to her, 


and she signed a receipt and release which, omitting the signatures of herself and 
Witnesses. reads: 
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“Received from the Kentucky Central Life and Accident Insurance Company 
One thousand dollars ($1,000.00), which, to avoid litigation and expense, is paid 
and accepted in compromise and full settlement and satisfaction of all benefits and 
demands at law, and in equity claimed under said policy certificate numbered 
X-20428 to date, and I have and do hereby fully release and acquit said Kentucky 
Central Life and Accident Insurance Company from any and all further claims 
and demands of every kind and character by reason of said policy, and do hereby 
surrender and release to said company said policy certificate and all receipts and 
receipt books thereto. 

“Witness my signature this, the 19 day of Oct. 1932.” 

Within a day or so after she signed the agreement the check was paid to her, 

Thereafter she instituted this action setting up the facts with respect to the 
death of her husband and seeking to recover the sum of $2,000 subject to credit 
by the amount theretofore paid and alleging that she had made demand upon the 
company, but that it had refused to pay any part thereof except the $1,000. 

By answer, the company denied certain allegations of the petition with respect 
to its liability, but admitted that it issued the policy containing the provisions here- 
inbefore referred to, and alleged that, after the death of insured, a controversy 
arose between it and the beneficiary as to whether insured’s death was accidental 
under the provisions of the policy or whether the injuries which resulted in in- 
sured’s death were sustained while he was under the influence of intoxicants: the 
company taking the latter view and contending that it was only liable for $100 un- 
der the terms of the policy, and insured taking the other view and contending that 
she was entitled to the sum of $2,000. The company set up the proposal made bj 
plaintiff to accept $1,000 in full settlement of her claim, its acceptance of the pro- 
posal, the execution of the receipt and release, and the payment of the check, and 
pleaded and relied thereon as a compromise settlement of the claim and the full 
and complete satisfaction thereof. 

By a first paragraph of her reply, plaintiff denied the allegations of the answer 
with respect to the compromise settlement, and in a second paragraph pleaded that 
the alleged compromise settlement and release was procured through fraud and by 
the false and fraudulent representations of the company’s agent. It was not alleged 
in the reply that plaintiff had paid back to the company the $1,000 she received in 
the settlement nor did she tender or offer to return same. 

Defendant interposed a general demurrer to the second paragraph of the re- 
ply, and also entered motion to strike certain parts of the first and second para- 
graphs, but the demurrer and motions were overruled. Defendant by rejoinder 
controverted the affirmative allegations of the reply, and, on the issues thus made, 
trial before a jury resulted in a verdict and judgment in accordance with the 
prayer of the petition. Upon the return of the verdict, and before judgment was 
entered, defendant filed motion for judgment notwithstanding the verdict, which 
was overruled. Defendant’s motion and grounds for new trial having been like- 
wise overruled, it is appealing. 

[1] As the first ground relied on for reversal, it is argued, in substance, that 
the return or offer to return the sum paid in consideration, compromise, and set: 
tlement of a cause of action is a condition precedent to setting aside the sett!ement 
and release and suing on the original claim. 

There is a general rule prevailing in this and practically all other jurisdictions 
that one seeking to avoid or set aside a compromise settlement and to be remitted 
to his original rights must return or offer to return whatever he has received un- 
der the compromise settlement, and the party seeking such a rescission should al- 
lege the return or tender of return prior to or contemporaneous with the institution 
of the action. 5 R. C. L. 899, 900; 12 C. J. 355; Fox v. Hudson’s Ex’x, 150 Ky 
115, 150 S. W. 49, Ann. Cas. 1914A, 832; Louisville & N. Ry. Co. v. McElroy, 100 
Ky. 153, 37 S. W. 844, 18 Ky. Law Rep. 730; Western & Southern Life Insurance 
Co. v. Quinn, 130 Ky. 397, 113 S. W. 456; Wells v. Royer Wheel Co. (Ky.) 114 
S. W. 737; Smith v. Humphreys (Mo. App.) 266 S. W. 487; Swan v. Great North- 
ern Ry. Co., 40 N. D. 258, 168 N. W. 657, L. R. A. 1918F, 1036; Rohrbach v. 
Travelers’ Indemnity Co., 278 Pa. 74, 122 A. 217; Cook vy. Fidelity & Deposit Co. 
of Md., 167 F. 95, 92 C. C. A. 547; Hertz v. Montgomery Journal Co., 9 Ala. App. 
178, 62.S0. 564; Del Campo v. Camarillo, 154 Cal. 647, 98 P. 1049; Jordy v. Dun- 
ievie, 139 Ga. 325, 77 S. E. 162; South Bend, ete, Gas Co. vy. Jensen, 182 Ind. 53/, 
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105 N. E. 774; Lake v. Dredge, 158 Iowa, 725, 138 N. W. 869; Id. (lowa) 140 N. 
W. 830; Southwest National Bank v. Justice, 157 N. C. 373, 72 S. E. 1016; Hadley 
y. Hadley, 79 Or. 573, 155 P. 195; Johnson v. Belanger, 85 Vt. 249, 81 A. 621; Drew 
v. Bouffleur, 69 Wash. 610, 125 P. 947; Home Benefit Society of New York v. 
Muehl, 109 Ky. 479, 59 S. W. 520, 22 Ky. Law Rep. 1378, rehearing denied 60 S. 
W. 371, 22 Ky. Law Rep. 1264. As indicated in the latter case and disclosed by 
other authorities this rule applies to actions growing out of contract as well as 
to actions in tort. 

Counsel for appellee earnestly insists that the general rule does not apply in 
this case, and in support of this contention cites Commonwealth Insurance Co. v. 
Hughes, 144 Ky. 608, 139 S. W. 769; American Patriots v. Cavanaugh, 154 Ky. 
653, 157 S. W. 1099; Horn v. Atlas Assurance Society, 241 Ky. 226, 43 S.W.(2d) 
675. 

{2, 3] There is an exception to the general rule which is as well established as 
the rule itself, and, as indicated by practically all the authorities, applies as stated 
in5 R. C. L. 900, where “there is no dispute as to the amount due and the creditor 
is induced by fraud to accept a less amount he may attack the settlement without 
returning what he received; or if at the time of the compromise there was, without 
dispute, an amount due equal to the amount paid, then no tender is necessary.” 

In the first two cases cited by counsel for appellee, recognition was given to 
the general rule, but it was held that it did not apply in either instance, because it 
was admitted that in any event the parties seeking to avoid the settlement were en- 
titled to the amount received under it, and therefore it was not incumbent upon 
them to return or to offer to return the sum received in order to maintain an action 
on the original claim. In the latter case it was held, in effect, that the acceptance 
by insured of less than the stipulated amount due for total loss under a fire policy 
would not, in the absence of dispute in regard thereto, bar recovery for the balance 
due under the contract. The question of return or offering to return the amount 
received under the settlement was not raised by the parties or referred to in the 
opinion. 

The right of appellee to recover $100 under the provisions of the policy is not 
disputed, but in the settlement she received $900 more. If she had received $100 
or less in settlement of the claim, the case would come within the exception, but 
we find no authority for holding that she could avoid the settlement on the ground 
of fraud without returning of offering to return the sum received in excess of 
the amount concerning which there was no dispute. It therefore follows that the 
second paragraph of the reply was defective, and the demurrer thereto should 
have been sustained. 


[4] It is further maintained by counsel that appellant was guilty of no fraud. 
Since the judgment is to be reversed for reasons already indicated, a detailed re- 
cital of the facts and circumstances revealed by the record would serve no good 
purpose. It is sufficient to say that the allegations of appellee’s reply respecting the 
representations made to induce her to accept the sum paid under the settlement 
are supported by a very great weight of evidence. The agent of the company ad- 
mitted that he started out to make an investigation as to the causes contributing to 
the injuries and death of insured, and interviewed two or three officers and em- 
ployees of the race course where insured was employed and who saw him a short 
time hefore and immediately after he sustained his injuries. Two of these em- 
ployees testified on the trial. He did not reveal the information received from 
these employees, but permitted their evidence, which was very material and op- 
posed to his contention, to go unchallenged. For some reason, he abandoned the 
Investigation when all the facts were at hand and could easily have been obtained, 
and based his contention that appellee was not entitled to recover the accidental 
death benefit on information that arises little, if any, above the dignity of hearsay. 
Unquestionably the evidence made an issue to be submitted to the jury. 

[5] It is also argued that the contract was not without consideration, but it 
has been held that, where a beneficiary in an insurance policy is by fraud, deceit, 
or false representations of the insurer and without an understanding of his rights 
induced to accept a less sum than that provided in the policy, the acceptance is 
without consideration. American Patriots v. Cavanaugh, supra; Inter-Southerr: 
Life Insurance Co. vy. Stephenson, 246 Ky. 694, 56 S. W.(2d) 332. 


It is finally urged that the court erred in instructing the jury, but we have ex- 
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amined the instructions complained ot, and conclude that the issues were made by 
pleading and proof were fairly submitted to the jury. 

For the reasons indicated, the judgment is reversed and cause remanded for 
a new trial and proceedings consistent with this opinion. 

Whole court sitting. 


VELTEN et al. v. WESTERN & SOUTHERN LIFE INS. CO. 
Court of Appeals of Kentucky. Oct. 19, 1934. 
Rehearing Denied Dec. 7, 1934. 

75 Southwestern Reporter (2d) 1035. 
2. INSURANCE. 

in action against insurer by assignee of life policies, insurer held estopped to 
rely on its payment to insured’s daughter under provision of policies authorizing 
payment to relative by blood, where insurer, prior to payment, stated to another 
assignee that insurer would pay to such assignee on policies. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

4. INSURANCE. 

Under provisions of life policies authorizing insurer to pay to insured’s rel- 
ative by blood, payment to insured’s daughter was good as against insured’s ad- 
ministrator, notwithstanding insurer had promised assignee of life policies to pay 
to assignee. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

\ppeal from Circuit Court, Campbell County. 

Action by Al. P. Velten, individually and as administrator, etc., of Hallie B. 
Kincord, against the Western & Southern Life Insurance Company. From a judg- 
ment dismissing plaintiffs’ petition, plaintiffs appeal and defendant moves to dis- 
miss the appeal. 

Dismissed in part and affirmed in part. 

K. W. Hawkins, Jr., and Otto Wolff, both of Newport, for appellants. 

Rouse & Price, of Covington, for appellee. 

Drury, Commissioner. 

Al. P. Velten, individually, and Al. P. Velten, as administrator, etc., of Hallie 
B. Kincord, have appealed from a judgment dismissing their petition. 

On February 7, 1931, Hallie Kincord executed to the Central Savings Bank & 
Trust Company of Newport, Ky., a note for $125 upon which Mr. Velten became 
her surety, and to secure the bank and indemnify the surety she assigned to them 
four policies of insurance upon her life issued to her by the appellee, hut they 
failed to give to it then any notice of these assignments. 

Upon these policies Mrs. Kincord had to pay weekly premiums aggregating 
$1.15. Later she defaulted in her premiums and on June 21, 1931, her daughter, 
Emily Sanhamer, paid the premiums then in arrears, and the insurance was 
reinstated. en ee? 

On June 23, 1932, Mrs. Kincord died and on the next day Mr. Wolff of the 
Central Savings & Trust Company called Mr. Simpson, appellee’s manager in the 
Newport district, and told him the bank held these policies. _ 

Mr. Simpson told him he would send and get these policies, and in a day or 
so a Mr. Shafer, an agent of appellee, called and these policies and the assignments 
of them were delivered to him, and Shafer assured the bank its note would be paid. 
In ahout a week Mr. Wolff called the appellee and was assured by it, “It will be 
a little while, but the money will come all right, check will be sent to the bank. 
In a few more days Mr. Wolff called appellee again and received similar assurance 
and was told, “The check will come payable to you and Emily Sanhamer.” 

In about a month Mr. Simpson, manager of appellee’s Newport office, returned 
these policies and the assignments of them to Mr. Wolff and told him the appellee 
had paid the sum due under these policies to Mrs. Sanhamer on July 14, 1932. 

Thereupon Mr. Velten paid to the bank the $125 note and it and the policies 
and assignments were transferred to him and he.sued appellee thereon, also quali- 
fied as administrator, ete., of Mrs. Kincord, and, as such, sued appellee on these 
policies. For answer, appellee pleaded payment to Mrs. Sanhamer under this ae 
vision of these policies. “The Company may make any payment or grant any mom 
forfeiture provision provided in said policy to any relative by blood or connection 
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by marriage of the insured, or to any person appearing to the company to be equit- 
ably entitled thereto by reason of having incurred expense or obligation on behalf 
of the insured or for the insured’s burial; and the-production by the company of a 
receipt signed by any or either of said persons or other proof of such payment or 
grant of such provision to any or either of them shall be conclusive evidence that 
such payment or provision has been made or granted to the person or persons 
entitled thereto, and all claims under this policy have been fully satisfied.” 

The case was prepared and submitted to the court without a jury. 

Upon Mr. Velten’s individual petition he should have been awarded the relief 
he sought. 

[2, 3] Appellee by its acts and conduct had estopped itself to rely upon its 
payment to Mrs. Sanhamer as against this $125 note, and the court erred when it 
dismissed Velten’s individual petition, but these assignments were mere contract 
liens and the amount involved upon the individual petition of Velten being only 
$125, the motion of appellee to dismiss this appeal for want of jurisdiction, here- 
tofore entered and passed to the merits, being now considered is sustained. 

[4] Appellee has done nothing to estop itself as against Mrs. Kincord’s admin- 
istrator, and Mr. Velten’s petition in that capacity was properly dismissed, the pay- 
ment to Mrs. Sanhamer was good as against her mother’s administrator. 


The appeal is dismissed as to the relief sought upon the $125 note, and in other 
respects it is affirmed. 


GUTHRIE v. SOVEREIGN CAMP, W. O. W. 
Court of Appeals of Kentucky. Nov. 9, 1934. 
75 Southwestern Reporter (2d) 1071. 

t. INSURANCE. 

Insured’s action for old age benefit, answer alleging that insurer was frater- 
nal benefit association, that insured accepted certificate and terms and con- 
ditions as to constitution and by-laws, but discontinued payments and thereby 
stood suspended, and that insured never before that time surrendered certificate, 
nor applied for benefit, eld not demurrable. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 

2. INSURANCE. 

Motion for instructed verdict for insured for sum claimed to represent 
accumulated reserve for policy held properly dismissed, where no proof was 
presented to jury on such point. 

(For other cases, see Insurance, Dec. Dig. § 825{1].) 

3. INSURANCE. 

__ In insured’s action for old age benefit, defended on ground that insured 
failed to pay assessments. failed to make application for benefit, and failed to 
surrender certificate or to show physical disability, directed verdict for insurer 
held proper. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

Appeal from Circuit Court, Daviess County. 

_ Action by Granville C. Guthrie against the Sovereign Camp of Woodmen 
ot the World. From an adverse judgment, plaintiff appeals. 

Affirmed. 

Clements & Clements, of Owensboro, for appellant. 

Sidney B. Neal and O I. Fowler, both of Owensboro, for appellee. 


JEFFERSON STANDARD LIFE INS. CO. v. MYERS. 
Court of Appeals of Kentucky. Nov. 9, 1934. 
75 Southwestern Reporter (2d) 1095. 

1. INSURANCE. 

Courts recognize and give effect to provision of life insurance policy 
exempting insurer from liability if insured’s death results directly from bodily 
injury inflicted intentionally by another. 

(For other cases, see Insurance, Dec. Dig. § 438.) 
2. INSURANCE, 


Insured’s injury or death is sustained by “accidental means” within double 





. 
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indemnity clause of life insurance policy, though intentionally inflicted by another, 
if not result of insured’s misconduct or participation. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
3. INSURANCE. | : rene Va ae 

Provision of life insurance policy, exempting insurer from liability if insured’s 
injury or death is intentionally inflicted by another, bars recovery for injury or 
death directly and immediately resulting from another’s intentional act, done witi 
intent to injure insured, if nature of injury could reasonably have been forseen 
as direct result of act. 

(For other cases, see Insurance, Dec. Dig. § 438.) 
4. INSURANCE. net ae 

Clause in life insurance policy, exempting insurer from iiability for insured’s 
injury or death intentionally inflicted by another, is no defense to action on policy, 
if person injuring insured intended to injure third party. 

(For other cases, see Insurance, Dec. Dig. § 438.) 
5. INSURANCE. ! ; ea | ae 

Provision in life insurance policy, exempting insurer from liability if insured’s 
injury or death is intentionally inflicted by another, bars recovery thereon for 
insured’s death or injury caused by another’s intentional act aimed at insured. 

(For other cases, see Insurance, Dec. Dig. § 438.) 
6. INSURANCE. as se 

To exempt insurer from liability under life insurance policy excepting liability 
for insured’s death or injury caused by intentional act of another, latter’s intention 
must have been to cause injury or death, as well as to do act, and directed toward 
insured. 

(For other cases, see Insurance, Dec. Dig. § 438.) 
7. INSURANCE. | 
_ It was exclusively jury’s province, in action for double indemnity under life 
insurance policy excepting injury intentionally inflicted on insured by another, to 
apply circumstantial evidence to solution of question whether person who shot 
insured intended to injure and kill him, evaluate such evidence, reconcile apparent 
conflicts therein, and find facts in accordance with court’s instructions. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
8. INSURANCE. iy 
; Instructions requiring jury to believe from evidence in action for double 
indemnity under life insurance policy, excepting injury intentionally inflicted on 
insured by another, that shot which caused insured’s death was aimed directly 
at him, in order to find for defendant, held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 
9. INSURANCE. 

Evidence held sufficient to sustain jury’s verdict for plaintiff in action for 
double indemnity under life insurance policy for death of insured:shot by another. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Christian County. 
: Action by Dixie Lee Myers against the Jefferson Standard Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. ae 

Breathitt & Breathitt, of Hopkinsville, for appellant. 

White & Clark, of Hopkinsville, for appellee. 

RICHARDSON, Justice. ; ae 

This appeal requires the interpretation, in the light of the developed facts, 
of a “double indemnity” clause of a $1,000 life insurance policy issued by, the 
Jefferson Standard Life Insurance Company on September 21, 1925, to W allace 
Myers, designating Dixie Lee Miers beneficiary. p 

The double indemnity clause obligates the company to pay the beneficiary, » 
full settlement of all claims thereunder, “double the face amount of this policy, 
if, during the premium-paying period, and before default in the payment of an) 
premium, and before waiver of any premium on account of disability, and bent 
any non-conformity provisions other than automatic premium loan is in effect, é 
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the death of the insured results from bodily injury within ninety (90) days after 
the occurrence of such injury, provided death results directly and independently 
of all other causes, from bodily injury, effected solely through external, violeni 
and accidental means, while the insured is sane and sober; except these provisions 
do not apply * * * from bodily injury inflicted * * * intentionally by another.” 


On a trial before a jury a verdict was returned on the evidence under the 
instructions of the court for the beneficiary. 


The court, on his own motion, in substance, instructed the jury that unless it 
believed from the evidence “the insured, Wallace Myers, came to his death as the 
result of an injury intentionally inflicted on him by other parties,” to find for 
the beneficiary under the double indemnity clause and that the words “intentionallv 


inflicted” mean “an injury from a shot aimed directly and individually at the 
insured, Wallace Myers.” 


The insurance company offered an instruction which reads: “The court says 
to the jury that you shall find for the plaintiff in this case under the ‘double 
indemnity’ provision of this policy, unless you believe from the evidence that the 
insured, Wallace Myers, came to his death as the result of an injury intentionally 
inflicted upon him by other parties, in which latter event you shall find for the 
plaintiff only the sum of One Thousand ($1,000.00) Dollars.” It will be observed 
that the material distinction between these instructions, is, the first quoted defines 
the words “intentionally inflicted.” 


A review of the situation involved at the time and the occasion of Myers’ 
death is required to determine the propriety of the action of the court overruling 
the company’s motion for a directed verdict as well as the criticism to the given 
instruction. 
A serious condition existed in the mining industry near the line between 
Christian and Hopkins counties. On account of it, it became necessary for the 
—_ to employ guards to escort “strike-breaking” miners to and from their 
WOrK. 
The sheriff of Christian county gave the owners support with the force of 
his office, to the prevention of disorder. 
Wallace Myers was a deputy sheriff of Christian county, and in obedience to 
the direction of his superior in office (the sheriff), he accompanied, as a 
guard, the nonstriking miners (on May 5th, 6th, and 7th, about two or three 
weeks before Myers was shot and killed at the mine), while being transported 
in automobiles and trucks to and from the mines. On more than one occasion, 
the automobiles and trucks occupied by the nonstriking miners accompanied by 
the guards, including Myers, were stopped on the public highway by the show of 
force and the brandishment of arms by the striking miners. On June 7th, about 
4:30 o’clock p. m., Myers was a guard on duty at the mine known as “Empire 
No. 6." Near this hour the miners who were engaged in work therein emerged 
from the mine and went to the bathhouse. About the same time, from a point 
some 100 or more yards from the mouth of the mine came a fusillade of shots 
directed at the miners on their way to the bathhouse. Close to the same time, 
Myers went into the office from whence he returned and went over to his car to 
go home, when another volley of shots was fired from behind a tree located on 
a hill about 150 yards from the mouth of the mine. At this time, about one 
hundred or more shots were fired by the persons on the hill in the direction of 
the mouth of the mine and the bathhouse. Myers, Johnson, and Devers were 
not very far from each other, Johnson, armed with a pistol, went toward the 
tipple. Myers stopped and began to look over the hill, like he was looking 
to see where the shooting was coming from; then he went across the bottom, 
Devers twenty or thirty steps behind him. At that time Myers was going toward 
‘acts, the tree from which the shooting seemed to come, he was unarmed; Devers was 
- the armed with a machine gun traveling in the rear of Myers. Myers and Devers 
lace continued in that position until they reached the shelter of the fence.” When 

they reached this shelter they went down the fence, somewhat in the direction 
y, in of the tree from which the shots had been fired. On reaching the corner of the 
olicy, tence, Myers turned almost directly facing the tree at a focal! point on a line 
* any trom the tree to the mouth of the mine, where he was shot. The witnesses 
efore disagree as to how many miners were in sight of those shooting from behind 
ct, if the tree and their whereabouts in and around the mouth of the mine and the 
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bathhouse at the moment he was shot. Instantly, after he was shot, some one 
“yelled,” “Myers is shot!” After that only 2 few more shots were fired. 

It is the theory of the beneficiary that he was unexpectedly shot by another, 
without cause or provocation; this his death resulted from “external, vioient and 
accidental means” as these terms are used in the policy. The insurance company 
contends that his death resulted from assassination and that the facts developed 
by the evidence clearly establish that his death is within the exception of the 
policy, which precludes a recovery under the double indemnity clause. 

{1] The courts recognize and give effect to the language of a policy where 
it exempts the company from liability if death results directly and independently 
of all other causes, from bodily injury inflicted intentionally by another, and 
distinguishes it from one not containing this exception. 

|2] It is “generally agreed that where the policy of insurance provides for 
the payment of indemnity if the injury or death cf the imsured 1s intentionall; 
inflicted upon him by another, it is in law sustained by accidental means, provided 
the insured has no part in bringing it upon himself, or ‘not the result of the mis- 
conduct or the participation of the injured party.’” Prudential Life Ins. Co. vy. 
Overby’s Adm’x, 251 Ky. 750, 65 S.W.(2d) 1006; AEtna Ins. Co. v. Rustin, 151 
Ky. 103, 151 S. W. 366; Smith v. Federal Life Ins. Co., 219 Ky. 56, 292 S. W. 
470; American Acc. Co. of Louisville v. Carson (Ky.) 30 S. W. 879; Interstate 
3usiness Men’s Ass’n v. Dunn, 178 Ky. 193, 198 S. W. 727, 6 A. L. R. 1333; Davis 
v. Mass. Protective Ass’n, 223 Ky. 626, 4 S.W.(2d) 398; Oaks’ Adm’r v. Standard 
Acc. Ins. Co. of Detroit, 230 Ky. 793, 20 S.W.(2d) 978. To the same effect, 
see International Travelers’ Ass’n v. Barnes (Tex. Civ. App.) 43 S.W.(2d) 135; 
Order of United Commerical Travelers of America v. Singletary, 111 Fla. 248, 
149 So. 480; Matson v. Travelers’ Ins. Co., 93 Me. 469, 45 A. 518, 74 Am. St. 
Rep. 368; Washington v. Union Cas. & Sur. Co., 115 Mo. App. 627, 91 S. W. 
988; 1 C. J. 443; Price v. Inter-State Business Men’s Acc. Ass’n of Des Moines, 
Iowa, 209 Wis. 56, 243 N. W. 461. 

[3] Also, where the policy excepts liability provisions, if injury, or death 
from a bodily injury, intentionally inflicted, upon the insured, by another, there 
can be no recovery for an injury or death “that indirectly and immediately results 
from an intentional act of another, with intent to injure the insured, the nature 
of which injury reasonably could have been foreseen as a direct result of the 
intentional act. Matson v. Travelers’ Ins. Co., 93 Me. 469, 45 A. 518, 74 Am. 
St. Rep. 368; Traveler’s Protective Ass'n of America v. Weil, 40 Tex. Civ. App. 
629, 91 S. W. 886; Washington v. Union Cas. & Sur. Co., 115 Mo. App. 627, 91 
S. W. 988; 1 C. J. 443.” Order of United Commercial Travelers of America Vv. 
Singletary, 111 Fla. 248, 149 So. 480, 481. 

[4] If the insured is injured by another who had the intention to. injure a 
third party and not the person injured, the “intentional injury” clause of a policy 
exempting the insurer of liability for the intentional injury or death  infiicted 
by another cannot be successfully interposed as a defense against the third party 
claiming the insurance benefit. Couch on Insurance, § 112; Vance on Insurance 
(2d Ed.) 997; Cooley’s Briefs on Insurance (2d Ed.) vol. 6, pp. 53 to 70; Mah 
See v. North American Acc. Ins. Co., 190 Cal. 421, 213 P. 42, 26 A. L. R. 123; 
Gen. Acc., Fire & Life Assur. Corp. v. Hymes, 77 Okl. 185 P. 1085, 8 A. L. R 
318; National Life Ins. Co. v. Coughlin, 72 Colo. 440, 212 P. 486: Cooper V. 
National Life Ins. Co., 212 Mo. App. 266, 253 S. W. 465; Newsome v. Travelers 
Ins. Co., 143 Ga. 785, 85 S. E. 1035. ‘ A : 

[5] But where the act causing the death, or the injury, if the injury 1s unten 
tionally inflicted by another, and the intentional act of the other that caused the 
injury or death was aimed at the insured, there can be no recovery if the policy 
exempts the company from liability if the same was intentionally _ inflicted. 
Travelers’ Insurance Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ka. 
308; Hutcheraft’s Ex’r v. Insurance Co., 87 Ky. 300, 8 S. W. 570, 12 Am. 5t. Rep. 
484, supra; Utter v. Insurance Co., 65 Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 
913; Jarnagin v. Travelers’ Protective Ass’n of America (C. C. A.) 133 F 8%, 
68 L. R. A. 499; Order of Commercial Travelers of America v. Williams (C. C 
A.) 11 F.(2d) 577, 46 A. L. R. 1081; Butero v. Travelers’ Acc. Ins. Co., 96 Wis. 
536, 71 N. W. 811, 65 Am. St. Rep. 61. ; I 

[6] A very large proportion of accidents occur by reason of some intentiona 
act of another. They may be none the less on that account accidental and within 
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the policy, even though it excepts liability where the death or injury is caused 
by an act intentionally inflicted by another. To exempt the company from liability, 
the intention of the other must be to commit the injury or cause death as well 
as to do the act, and must be directed toward the insured—conduct intentionally 
directed toward injuring or killing him. Cooper vy. National Life Ins. Co., 212 
Mo. App. 266, 253 S. W. 465; Continental Cas. Co. v. Cunningham, 188 Ala. 159, 
6 So. 41, L. R. A. YISA, 538; Kascoutas v. Federal Life Ins. Co., 193 Iowa, 
343, 185 N. W. 125, 22 A. L. R. 294; Olson v. Southern Surety Co., 201 Towa, 
1334, 208 N. W. 213; see Kascoutas v. Federal Life Ins. Co., 193 Iowa, 343, 185 
N. W. 125, 22 A. L. R. 294, and annotations. 

{7, 8] In the present case, the intention of the person in the possession of 
the gun to fire it, at the time it was fired, is secondary to his intention to injure 
and kill Myers. His intention to do the latter is the determinant fact, the estab- 
lishment of which by competent evidence to the satisfaction of the jury is required 
to exempt the insurer of its liability under the double indemnity clause. 

The evidence bearing on this pivotal, decisive point was entirely circumstantial. 
No verbal testimony thereon was introduced by either party. It was exclusively 
the province of the jury to apply to the solution of the issue, and evaluate, the 
circumstantial evidence; reconcile any apparent conflict therein, and make a finding 
of facts in accordance with the instructions. They correctly required the jury to 
believe from the evidence that the shot that caused his death was aimed directly 
and individually at Myers. The company’s motion for a directed verdict was 
properly overruled. 

{9, 10] The whole of the evidence is sufficient to sustain the verdict of the 
jury. 

Wherefore, the judgment is affirmed. 


BROTHERHOOD OF RAILROAD TRAINMEN v. MARTIN. 
Court of Appeals of Kentucky. Nov. 20, 1934. 
76 Southwestern Reporter (2d) 269. 
1. INSURANCE. 


Compromise settlement of claim for disability benefits arising out of fra- 
ternal benefit certificate barred recovery for benefits arising out of pension 
certificate so long as settlement wa not reformed or money received thereunder 
returned (Ky. St. § 681c-5). 

(For other cases, see Insurance, Dec. Dig. § 792.) 

2. INSURANCE. 

Under by-laws of fraternal benefit society by which member was precluded 
from resorting to courts when claim for benefits under insurance contract was 
rejected by society, member had right to show upon proper pleading that he 
was not given fair, reasonable, and impartial hearing, and that he was entitled 
to an injunction requiring tribunals to hear his cause, or, if he had been given a 
hearing, that action or decision of tribunal was arbitrary or fraudulent (Ky. St. 
§ 68lc-1 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 805[2].) 

Appeal from Circuit Court, Laurel County. 

Suit by Everett B. Martin against the Brotherhood of Railroad Trainmen. 
From the judgment, the defendant appeals. 

Reversed and remanded. 


H. C. Clay and W. A. Hamm, both’ of London, for eppalins 
C. R. Luker, of London, for appellee. 


COLEMAN y. UNIVERSAL LIFE INS. CO. OF MEMPHIS, TENN. No. 15067. 
Court of Appeal of Louisiana. Orleans. Nov. 14, 1934. 


157 Southern Reporter 411. 
2. INSURANCE. 

General averment in answer that defendant’s liability under industrial life policy 
sued on was limited to fourth of its face value held insufficient pleading of special 
defense that insured died of chronic heart disease, in absence of reference to clause 


limiting insurer’s liability in such case or averments of facts bringing loss within 
such clause. 


(For other cases, see Insurance, Dec. Dig. § 640[3].) 
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3. INSURANCE. 

All evidence tending to establish defense, not properly pleaded in action on 
industrial life policy, that insured died of chronic heart disease, so as to limit 
recovery to fourth of face value of policy under clause therein, should have been 
excluded. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from First City Court of New Orleans; Val. J. Stentz, Judge. 

‘Suit by John Coleman, Jr., against the Universal Life Insurance Company of 
Memphis, Tennessee. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Rudolph O. Vorbusch, of New Orleans, for appellant. 

Normann & McMahon and Harold M. Rouchell, all of New Orleans, for 
appellee. 

WESTERFIELD, Judge. 

This is a suit by a beneficiary on a policy of industrial life insurance for the 
face value of the policy, or $190. The defendant company admitted the issuance of 
the policy and its liability for one-fourth of the amount claimed, making the follow- 
ing averment in that regard: 

“And now furiher answering your respondent would show that under the 
terms of said policy and the condition thereof, the said plaintiff herein is entitled 
to the sum of Forty-seven and 50/100 ($47.50) dollars, being one-fourth of the 
iace value thereof, which defendant has at various times tendered to the said plain- 
tiff herein, but refused by him on each occasion, and that no other liability attaches 
to respondent under the said policy contract, all as will be shown on the trial of 
this cause.” 

On the trial of the case plaintiff offered the policy and proof of the payment of 
premiums and of the death of the insured and rested his case, whereupon the 
defendant attempted to prove that the deceased, plaintiff’s father, died of a chronic 
heart ailment. Plaintiff’s counsel objected “to any offer of proof along the line of 
special defense, or limitation of liability hereon, on the ground that no specific policy 
provision of limitation has been pleaded, and further that no facts thereunder have 
been alleged, and, not being pleaded or alleged, cannot be gone into now.” The 
objection was overruled and an attempt was made to show, principally by means of 
a death certificate of the Board of Health, that the insured died from chronic heart 
trouble. The offer of the death certificate was objected to on the ground that the 
certificate was evidence only of the fact of death and not of the cause of death. 
Johnson et al. v. Sundbery (La. App.) 150 So. 299. This objection was sustained 
and the certificate excluded. The other evidence presented by defendant bearing 
upon the cause of the death of decedent was without any probative value. 

There was judgment below in plaintiff's favor, as prayed for, and defendant 
has appealed. 

In this court defendant and appellant complains of the ruling of the court 
excluding the death certificate and other rulings excluding evidence tending to show 
that the deceased died of chronic heart disease. 

The policy sued on provides that it “shall be incontestable after two years from 
the date of its issue, except for fraud, misstatement of age, and for causes of death 
mentioned in Clause 12 under conditions hereof.” The causes mentioned in clause 
12 are of no interest here. The provision relied upon is found in clause 16 and 
reads as follows: 

“If the death of the insured results directly or indirectly from consumption, 
tuberculosis, pellagra, disease of the heart or blood vessels, diabetes, nephritis, or 
any form of kidney disease, cancer, paralysis, or apoplexy, before this policy shall 
become incontestable, then only one-half of the minimum amount stated in the 
schedule above shall be due as a death benefit.” 

By reference to another provision of the policy the minimum death benefit is 
fixed at $95. The deceased died within two years of the issuance of the policy, and 
therefore it is contended that under clause 16 of the policy only one-half of the 
minimum death benefit, or $47.50, is due. 

The first question to be considered is whether, under the pleadings, the 
defense as argued and briefed in this court, in view of the timely objection of 
plaintiff's counsel, may be considered as an issue in this case. 

[1, 2] It is a familiar rule of pleading that special defenses must be specially 
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pleaded. 9 La. Dig., verbo Pleading, § 40, p. 1184. The only reference in defend- 
ant’s answer to the defense relied upon is contained in paragraph 6, which we have 
quoted in full, to the effect that the plaintiff is entitled to only one-fourth of the 
face value of the policy. In our opinion the requirement of the rule concerning the 
special pleading of special defenses is not met' by this general averment that, under 
the terms of the policy, the liability of the defendant is limited to one-fourth of 
its face value. No reference is made to the clause of the policy which limits the 
insurer’s liability and no averments of fact which reduce the claim of the bene- 
ficiary by bringing the loss within the clause providing for the limitation of the 
insurer's liability. 

In Cahn & Wachenheim vy. Fid. & Cas. Co., 157 La. 238, 102 So. 320, 321, our 
Supreme Court said: 

“Where a policy insures generally against a particular peril, and contains a 
further clause exempting the company from liability for loss caused in a certain 
manner, which would otherwise have fallen within the general terms of the policy, 
the burden is upon the insurer to allege and prove that the loss fell within the 
exemption. Such a clause is considered as an exemption from liability and a defense 
rather than as an exception proper, limiting and defining the risk covered.” 

In Couch on Insurance, § 2114, p. 6847, vol. 8, we read: 

“And a defense under an exemption clause is not available unless the clause 
and its breach are pleaded; that is, an insurer wishing to avail itself of a defense 
that the loss was one excepted in the policy must aver the same, since losses from 
excepted causes constitute affirmative defenses. So, an insurer desiring to rely 
upon an exception or limitation of liability must allege and prove facts which bring 
the risk or loss within the exemption or limitation.” 

In Corpus Juris, vol. 33, verbo Insurance, p. 90, it is said: 

“Matters Reducing Recovery——Matters reducing the amount of the company’s 
liability must be specially pleaded by alleging the applicable clause of the policy 
and the facts showing in what amount the liability should be reduced.” 

See, also, Gaines v. Acme Indust. Life Ins. Soc. (La. App.) 155 So. 276. 

[3] All evidence tending to establish this defense should have been excluded 
because the defense was not properly pleaded. 

The ruling of the court in excluding the certificate of the Board of Health, in 


view of what we have said concerning the insufficiency of pleading, need not be 
discussed; but on this point see Johnson et al. v. Sundbery (La. App.) 150 So. 299. 

Plaintiff and appellee has asked for damages for frivolous appeal. We are 
not convinced that the appeal is entirely frivolous and, therefore, decline to impose 
the statutory penalty, 

The judgment appealed from will be affirmed. 

Affirmed. 


FORD vy. LIBERTY INDUSTRIAL LIFE INS. CO., Inc. No. 4907. 
Court of Appeal of Louisiana. Second Circuit. Dec. 5, 1934. 
157 Southern Reporter 750. 
1. INSURANCE, 


Statute providing for application of reserve value of life policy to purchase 
of extended term insurance on default in premiums held applicable only where 
no disposition of reserve value is provided for in policy, or where several 
optional methods are provided and none has been selected by assured, and not 
to apply to policies which themselves make ‘provision for application of reserve, 
not conflicting with statute, in event of lapse (Act No. 193 of 1906, § 2). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. INSURANCE. ‘ 

Where life policy provided that on lapse because of premium default insured 
would become entitled to paid-up insurance in reduced amount, or that in liev 
thereof insured within three months after lapse might surrender policy and 
would be entitled to receive extended term insurance in full amount, right to 
avail himself of provision for extended term insurance held personal to insured 
and not exercisable by beneficiary after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. INSURANCE. 
Where life policy provided for paid-up policy in reduced amount on lapse 
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for non-payment of premium, and authorized insured within three months after 
lapse to receive extended term insurance in full amount in lieu of paid-up policy, 
but insured did not avail himself of latter right, method provided for applying 
reserve to purchase of paid-up policy became final on death of insured and was 
not repugnant to statute, so that beneficiary could recover only paid-up value 
of policy (Act No. 193 of 1906, § 2). 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

Drew, J., dissenting. 

Appeal from City Court of Monroe; W. M. Harper, Judge. 

Suit by Mrs. Ida Ford against the Liberty Industrial Life Insurance Com- 
pany, Inc. Judgment for plaintiff, and defendant appeals. 

Judgment amended by reducing it. 

Thompson & Dorman, of Monroe, for appellant. 

Robert Layton, of Monroe, for appellee. 

Mitts, Judge. 

On July 30, 1928, defendant, an insurance company, observing the legal 
reserve laws of this state, issued to Wesley Ford'a policy in the amount 
of $210. The last premiums, paid on January 30, 1933, paid up the polcy through 
February 6, 1933. The insured died May 4, 1933, the beneficiary, Mrs. Ida Ford, 
plaintiff herein, submitting proof of death May 10, 1933. She demanded payment 
of the face value of the policy, which being refused, the present suit was insti- 
tuted to enforce same. 

On March 9, 1934, after the suit was filed, defendant made a legal tender 
of and deposited in court $22.05 which it admitted owing in its answer, together 
with interest and costs to date. 

[1] The only question in the case is whether plaintiff, under the terms of 
the policy, is entitled to paid-up insurance for a reduced amount represented by 
the tender of defendant; or, as claimed by plaintiff, to an extended short term 
policy for its face value, it being admitted that the cash surrender value would 
pay the premiums beyond the date of the death of insured. Section 2 of Act 
No. 193 of 1906 provides for the disposition of this reserve value in certain cases. 

These provisions of said act govern the automatic application of extended 
insurance, but do not apply to policies which themselves make provision 
for the application of the reserve, in the event of lapse, which does not conflict 
with the act. 

“But the statute makes no requirement that it be applied in any particular 
way, but expressly recognizes the right to apply it ‘as agreed upon in the 
me 4 a Succession of Watson y. Metropolitan Life Ins. Co. (La. App.) 156 
So. 29, 33. 

It follows that, if there is in the policy any agreement as to the application 
of the reserve and if that agreement produces a result not repugnant to the 
statute, then the policy provision must be carried out unhampered and unaffected 
by the statute. It is only where no disposition is provided for in the poicy, or 
where several optional methods are provided and none has been selected by 
the assured, that the statute requires that the reserve shall be applied to the 
purchase of extended insurance for a short time and for the full amount. This 
thought is expressed in the words “* * * if no other option expressed in the 
policy be availed of by the owner thereof. * * *” 


The policy provides: “If this policy shall lapse for.nonpayment of premiums 
after premiums have been duly paid for three full years, or more, the insured, 
without any action on his or her part, will become entitled to paid-up insurance 
for a reduced amount, in conformity with the Combined Experience Table of 
Mortality with 4% interest, such paid-up policy to become payable by the death 
of Insured, as specified in this policy; or in lieu thereof the insured may sur- 
render the policy within three months after such lapse, and then will be entitled 
to receive an extended term insurance policy for the respective term calculated as 
aforesaid, the amount of the insurance payable if death occurs within said 


term to be the same amount as that which would have been payable if this 
policy had been continued in force.” 


The act provides: “The reserve on such policy computed according to the 
standard adopted by said company, together with the value of any dividend 
additions upon said policy, after deducting any indebtedness to the company 
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and one-fifth of the said entire reserve, shall upon demand with surrender of 
the policy be applied as a surrender value as agreed upon in the policy, provided 
that if no other option expressed in the policy be availed of by the owner thereoit, 
the same without any further act on the part of the owner of the policy, shall 
be appled to continue the insurance in force at its full amount including any 
outstanding dividend additions less any outstanding indebtedness on the policy. 
***" Act No. 193 of 1906, § 2. 

In other words, under the act, if the insured does not surrender the policy 
and demand a paid-up policy for the surrender value, within the required period, 
then without any action on the part of the insured the reserved value is applied 
to continue the insurance in force at its full amount so long as such reserve value 
will purchase the insurance. Whereas, under the terms of the contract the 
opposite is true; that is, if nothing is done by the insured, the reserve is applied 
to paid-up insurance for a reduced amount. It is only applied to term insurance 
for the full amount in the event the insured shall within three months surrender 
the policy and so demand. 

In the present case the insured died within the three months without having 
availed himself of the in lieu proviso. After the expiration of the three months, 
the beneficiary surrendered the policy and herself demanded payment of its 
full value, which was refused; whereupon this suit was filed. 

We think that what is meant by the decision in the Watson Case, supra, is 
that the terms of the act only govern where the policy itself does not specifically 
direct how the reserve shall be applied, provided, of course, these directions 
are not repugnant to the act. 

[2] We do not find that several options are offered in the present policy 
It directs how the reserve shall be applied and that this disposition shall take 
effect immediately upon the lapse of the policy, subject to be defeated only by 
the action of the insured in demanding, within the required time, the in lieu 
provision. This is not an option which requires acceptance on the part of the 
insured, but is a positive provision which, if it stood alone, would in view of 
the Watson Case be clearly decisive of the issue presented herein. But the 
policy does go further. It contains the in lieu proviso quoted above. It provides 
further that if, within three months, the insured does not avail himself of the 
in lieu proviso, the first provision for the disposition of the reserve shall become 
final. In other words, the finality of the first provision is conditioned on “the 
failure of the insured to exercise the in lieu option within the specified time.” 
In this case the insured did not comply with this condition before his death. 
After that unfortunate event, the fulfillment of the conditon which was personal 
to the insured became impossible. That it was personal to the insured is clear, 
as after his death no option remained as the beneficiary would, in all cases, 
choose the larger face value rather than the infinitely smaller paid-up insurance. 

[3] The insurance contract, then, became final on the death of insured, only 
one method of applying the reserve being in effect. This method is not repug- 
nant to the act as it is expressly permitted therein. 

Plaintiff relies upon the case of North Carolina Mutual Life Ins. Co. v. 
Terrell, 227 Ala. 410, 150 So. 318, 320, 89 A. L. R. 1459, decided by the Supreme 
Court of Alabama. In the decision the court quotes with approval the following: 

“The ‘language adopted in their policies * * * is so diverse that almost every 
case stands upon its own peculiar facts and is incapable of any great extension 
as precedent in other cases.’” 

The pertinent provisions of the policy sued upon in that case are: 


_ “After three full annual premiums shall have been paid the Insured may 
within three months after default in the payment of any premiums surrender 
this policy and have the choice of the following options: 


“(1) Receive its cash surrender value, less any indebtedness to the Company 
hereon. The cash surrender value shall be the reserve on this Policy at the 
date of default, plus the reserve on any paid-up additions thereto and any 
dividends standing to the credit of this policy, less a surrender charge for the 


frst twenty years, which in no case shall be more than two and one-half per 
cent of the sum insured; or 


: “(2) Receive paid-up insurance as is provided below, payable at the same 
‘me and on the same conditions as this Policy. If no other option is selected 
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this Policy will be continued in force under this option without any action on 
the part of the Insured; or 

“(3) Receive extended insurance for an amount equal to the face of this 
Policy, provided there is no indebtedness to the Company hereon, and for such 
term in years and months from the date of default as is provided below, but 
without the right to loans and cash surrender values.” 

It will be noted that these terms differ entirely from those in the policy 
involved in the present case in that the choice of three options is provided for, 
to be made within a period of three months. True, in the paragraph providing 
for the second option we find the provision that, “if no other option is selected 
this Policy will be continued in force under this option without any action on 
the part of the Insured.” Under the plain wording this could only take effect 
after the expiration of the three months’ period without the exercise of any 
option by the insured. In that case the court correctly held that during the 
three months’ period, or until one option was exercised, the policy continued in 
effect for the full amount of its face value. 

The instant case presents an entirely different situation in that the policy 
under consideration provides not for the exercise of one of several options, 
but that “the insured without any action on his or her part will become entitled 
to paid-up insurance for a reduced amount.” The policy, then, when it lapsed 
was continued as a paid-up policy subject to being changed into a reduced term 
full amount policy upon the fulfillment of the condition that the insured within 
three months surrender the policy and demand same. We do not consider the 
Alabama case at all in point. 

We therefore conclude that under the clear terms of the policy the bene- 
ficiary in this case is not entitled to avail herself of the optional clause and can 
only recover the paid-up value of the policy as tendered. 

Defendant has appealed from a judgment of the lower court for plaintiff as 
prayed for. 

For the reasons above assigned, this judgment is amended by reducing the 
amount allowed to $31.77, without interest; plaintiff to pay the costs of both 
courts after the date of tender, the cost of the lower court up to that date to 
be paid out of the above amount which was tendered and deposited in the 
registry of the court. 

Drew, Judge. call site ; 5 

I respectively dissent from the majority opinion of this court. It is admitted 
that the policy of insurance issued to the deceased had been in effect for more 
than three years before he became delinquent in paying the premiums. It is 
likewise admitted that deceased, the insured, died within the three months’ 
period after he became delinquent in paying the premiums and that the reserve 
was sufficient to pay for extending the policy of insurance for the full amount 
up to the time of death of the insured. The policy provides: 

“Nonforfeiture Provisions: ‘ 

“This policy being issued by a company observing the legal reserve laws ot 
the state of Louisiana is issued subject to the provisions of Act 193 of 1906, 
making life insurance policies issued by legal reserve life insurance companies to 
residents of this state nonforfeitable after three years’ premiums have been paid. 

“If this policy shall lapse for non-payment of premium after premiums have 
been duly paid for three full years or more, the insured, without any action on 
his or her part, will become entitled to paid-up insurance for a reduced amount, 
in conformity with the Combined Experience Table of Mortality with 4% interest, 
such paid-up policy to become payable by the death of the insured, as specified 
in this policy; or in lieu thereof the insured may surrender this policy within 
three months after such lapse and then will be entitled to receive an extended 
term policy for the respective term calculated as aforesaid, the amount of insurance 
payable if death occur within said term to be the same amount as that whicn 
would have been payable if this policy had been continued in force. If all 
premiums required by the terms of this policy have been paid, surrender for cash 
may be had at any time after the tenth anniversary of the policy for an amount 
calculated on the above standard. If there be any indebtedness under this policy, 
such indebtedness will operate to reduce the equity the insured or beneficiary 
may have in this policy, and all indebtedness on this policy shall be deducted 
from any settlement thereunder. For purpose of valuation, as required by law, 
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the first 52 weeks under this policy is term insurance, and thereafter the policy 
shall be valued as a whole life policy.” 

Act No. 193 of 1906, §§ 1, 2, provides as follows: 

“Section 1. Be it enacted by the General Assembly of the State of Louisiana, 
That every contract or policy of life or endowment insurance (other than a term 
policy for twenty years or less) issued on the life of a resident of this State 
by any corporation or association organized under the legal reserve laws of this 
State, or of any other State and delivered within this State, shall, after January 
first, nineteen hundred and seven, contain a stipulation that after three full 
annual premiums have been paid thereon it shall not lapse or become void or be 
forfeited for non-payment of any premium thereafter, or of any note therefor, 
or of any loan on such policy, or of any interest on such note or loan, and that 
it is issued subject to the provisions of this Act relating to non-forfeiture. 

“Section 2. Be it further enacted, etc., That no policy of life or endowment 
insurance (other than a term policy for twenty years or less) issued by ans 
legal reserve life insurance company on or after January first, nineteen hundred 
and seven, after being in force three full years shall by its terms lapse or 
become forfeited by the non-payment of any premium or any note therefor, or of 
any loan on such policy or of any interest on such note or loan. The reserve 
on such policy computed according to the standard adopted by said company, 
together with the value of any dividend additions upon said policy, after deducting 
any indebtedness to the company and one-fifth of said entire reserve, shall upon 
demand with surrender of the policy be applied as a surrender value as agreed 
upon in the policy, provided that if no other option expressed in the policy be 
availed of by the owner thereof, the same without any further act on the part 
of the owner of the policy, shall be applied to continue the insurance in force 
at its full amount including any outstanding dividend additions less any out- 
standing indebtedness on the policy, so long as such surrender vaiue will purchase 
nonparticipating temporary insurance at net single premium rates by the standard 
adopted by the company, at the age of the insured at the time of lapse or forfeit- 
ure, provided in case of any endowment policy if the sum applicable to the 
purchase of temporary insurance shall be more than sufficient to continue the 
surance to the end of the endowment term named in the policy, the excess 
shall be used to purchase in the same manner pure endowment insurance payable 
at the end of the endowment term named in the policy on the conditions on which 
the original policy was issued, and provided further that any attempted waiver 
of the provisions of this paragraph in any application, policy or otherwise, shail 
be void, and provided further that any value allowed in lieu thereof shall be at 
least equal to the net value of the temporary insurance or of the temporary and 
pure endowment insurance herein provided for. The term of temporary insurance 
herein provided for shall include the period of grace, if any.” 

In Watson v. Metopolitan Life Insurance Company (La. App.) 156 So. 29, on 
page 33, the court said: 

“But the statute makes no requirement that it be applied in any particular 
way, but expressly recognizes the right to apply it ‘as agreed upon in the policy.’ 
It follows that, if there is in the policy any agreement as to the application of the 
reserve and if that agreement produces a result not repugnant to the statute, then 
the policy provision may be carried out unhampered and unaffected by the statute. 

“It is only where no application is provided for in the policy, or where 
several optional methods are provided and none has been selected by the assured, 
that the statute requires that the reserve shall be applied to the purchase of 
extended insurance for a short time and for the full amount. This thought is 
expressed in the words ‘* * * if no other option expressed in the policy be 
availed of by the owner thereof. * * *’” 

I fully agree with this statement of the law as made by our brothers of the 


Orleans circuit. The Watson Case appears to be the only case arising under 
Act No. 193 of 1906. 


Clearly, to my mind, the nonforfeiture provision of the policy in question 
Provides another optional method in the meaning of the statute, and the option 
was not exercised by the insured who died before the expiration of the three 
months’ period provided for by the provision of the policy above quoted; and 
under the very plain wording of section 2 of Act No. 193 of 1906, the beneficiary 
in the policy was entitled to be paid the full amount of the policy. 
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CLAY v. LIBERTY INDUSTRIAL LIFE INS. CO. No. 14807. 
Court of Appeal of Louisiana. Orleans. Dec. 10, 1934. 
157 Southern Reporter 838. 
2. INSURANCE. 


In action upon industrial life policy providing that policy was void if insurer 
had issued another policy to insured, premium receipt book showing payments on 
life of insured on another policy held properly admitted as against objection of 
immateriality. 

(For other cases, see Insurance, Dec. Dig. § 654[2].) 

3. INSURANCE. 

Recovery on industrial life policy providing that policy was void if insurer had 
issued another policy to insured held not barred because premium receipt book 
showed payments on life of insured, where premiums on two other policies were 
collected by two agents and it was not established that both policies were held by 


same individual and insurer could not say how many persons with same name as 
insured had taken out policies. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
5. INSURANCE. 

Insurer waived provision of industrial life policy providing that it was void 
if insurer had issued another policy to insured, where insurer collected premiums 
for 50 weeks without attempting to cancel policy upon grounds of prior issue of 
another policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

9. INSURANCE. 
_ Industrial life insurer had burden of showing that insured died from one of 
diseases excluded from coverage. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Suit by Charley Clay against the Liberty Industrial Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for appellant. 

J. I. McCain, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit for $200, the face value of a policy of industrial life insurance 
There was judgment below for $100 and defendant has appealed. 

A number of defenses were presented below, one of which, based upon a pro- 
vision in the policy sued on to the effect that, if the insured died within one year 
of the date of the policy, the coverage would be limited to one-half of its face 
value, was conceded to he good and recognized as such by the trial court in its 
judgment. The other defenses, with the exception of two which we shall discuss, 
were apparently abandoned. One of the remaining defenses is based upon the fol- 
lowing clause in the policy: “This policy is void * * * if any policy on the life ot 
the insured has been issued by this Company and is in force at the date hereo!, 
unless this policy contains an endorsement signed by the President, Vice-President 
or Secretary that such prior policy may be in force.” 

[1, 2] There was no indorsement on the policy sued on, and on the trial of 
the case defendant attempted to prove the existence of a prior policy by the intro- 
duction of a premium receipt book showing payments on the life of deceased, Sam 
Clay, in connection with a policy numbered 4494-D (policy sued on is numbered 
12920-B). The evidence was objected to upon the ground that it was immaterial. 
The objection was overruled, and in this court it is contended that the evidence 
should be excluded upon the ground that the policy itself was the best evidence, 
citing Waller & Edmonds y. Cockfield, 111 La. 595, 35 So. 778; Weisman Ins. 
Agency v. Bass, 14 La. App. 207, 127 So. 635. The cases cited sustain the propos! 
tion that secondary evidence may not be admitted to establish the provisions ot 4 
policy unless the proper foundation is laid by proof of the loss or inability to 
produce the policy after proper effort to obtain it, but in this case the objection 1s 
not based upon the best evidence rule, but upon the ground of immateriality. 

We conclude, therefore, that the evidence was properly admitted. 
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[3-5] The premium receipt book showed that premiums had been paid upon 
two policies for different amounts in the name of Sam Clay and had been col- 
lected by two different agents of the company, but it did not establish that both 
policies were held by the same individual, nor was the secretary of the defendant 
saat John D. Brown, able to say how many Sam Clays had taken out policies. 
jut even conceding, for the sake of argument, that the record does prove the 
issuance of another policy to Sam Clay, we are of opinion that the clause of the 
of the policy relied on has been waived. The defendant is presumed to be cogni- 
zant of its own records. It collected premiums for fifty weeks without attempting 
to cancel the policy upon the ground of the prior issue of another policy, and can- 
not now be allowed to deny validity of the policy upon that ground. It might be 
that the mere issuance of the policy would not work an estoppel by waiver, but, 
after a reasonable time has elapsed during which the company might ascertain the 
fact of its issuance, and certainly after the payment of fifty weekly premiums, it 
must he presumed to have waived the provision in that regard. 

The Supreme Court of New York, Appellate erg in the case of Atlas v. 
Metropolitan Life Ins. Co. (App. Term) 181 N. Y. S. 363, held that a similar clause, 
referred to by the same court in the case of Kelly \ v. Metropolitan Life Ins. Co., 15 
App. Div. 220, 44 N. Y. S. 179, as one of “self-stultification,” was waived by the 
continued acceptance of premiums on the policy. 


In Monahan vy. Mutual Life Ins. Co., 103 Md. 145, 63 A. 211, 213, 5 L. R. A. 
(N. S.) 759, the Court of Appeals of Maryland, in holding a similar sean to 
have been waived by the acceptance of premiums for a number of years, although 
it found as a fact that the insurance company did not know of the existence of the 
second policy, said. 

“It will not do to say that in order to avoid expense the company’s books were 
kept in such a manner as not to disclose the names of the assured, and therefore 
that it could not know, when the second policy was issued, that there was a prior 
one of its own outstanding on the same life. If the company, to serve its own 
purposes, saw fit to adopt an imperfect and incomplete system of recording its 
policies, whereby its books failed to show what, if prudently and methodically kept, 


they would have revealed with respect to the names of the insured, it certainly 


should not be permitted to set up its own ignorance, resulting from its own negli- 
gence, as a valid reason for the nonapplication of the doctrine of waiver. It can- 
not be doubted that the company ought to have known the names of the persons 
upon whose lives it carried risks; and it is obvious that a proper attention to its 
business would have apprised its officers of those names, and consequently it has 
no right to set up its voluntary and censurable ignorance of those names as an 


excuse for not knowing that a prior policy had been issued by it on the life of Mary 
]. Marian.” 


The second ground of defense insisted upon here is based upon a provision of 
the policy to the effect that, when an assured dies within eighteen months of the 
issuance of the policy of one of certain enumerated diseases, among them tuber- 
culosis, only one-half of the amount otherwise due is payable. If this clause applies 
to the facts of this case, it would have the effect of reducing the amount due under 
the policy to $50. Two death certificates were introduced in evidence in both of 
which the cause of death is stated to be “caseous pneumonia entire rt. lung and 
upper lobe of It. lung,” and the contributing cause stated as “Tuberculous enteritis. 
Subacute splenic tumor.” Objection was made to the admissibility of these certi- 
cates upon the ground that they were not admissible to prove the cause of death of 
the insured in the absence of a medical examination (the policy having been issued 
without a medical examination). The objection was maintained in so far “as the 
nature of the death” was concerned, but otherwise the certificates were admitted. 
__ [6, 7] We know of no reason which would support an objection to the admis- 
sibility of a death certificate upon the ground that a medical examination was not 
exacted by the insurer. Counsel, no doubt, has in mind Act No. 97 of 1908, but 
there is no provision in that act which would have the effect claimed here. How- 
ever, neither death certificate in this case has been identified by the physician whose 
“eee: is signed to it, and, without proof that one of them was submitted by the 
beneficiary, and consequently a statement against interest (see Albert v. New 
Capitol Industrial Co. [La. App.] 154 So. 755), they have no probative value as to 
the cause of death. The evidence in regard to these certificates is that given by the 
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secretary of the company, Brown, who, it will be remembered, could not say how 
many Sam Clays had been insured by his company and whether the premiums col- 
lected under the two policies referred to by him were both taken out by the same 
individual or not. 

[9] The burden of showing that the assured died from one of the diseases 
mentioned in the policy as excluded from coverage rests on the defendant, and it 
has completely failed to establish that fact. 


For the reasons assigned, the judgment appealed from is affirmed. 
Affirmed. 


BAHNEMAN vy. PRUDENTIAL INS. CO. No. 30092. 
Supreme Court of Minnesota. Dec. 7, 1934. 
257 Northwestern Reporter 514. 
1. INSURANCE. 

Words employed in insurance contract must be so construed as to make 
effective general insurance purpose. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE. 

Where court found that insured’s total disability, continuing over period of 
eleven months, might reasonably continue for indefinite period, and that insured 
might be permanently unable to engage in any remunerative occupation during 
remainder of his life, insured could recover total and permanent disability benefits 


under life policy, notwithstanding ailment causing disability was not totally 
disabling when action was brought. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


Syllabus by the Court. 

1. In an action to recover installment payments under policy providing for 
certain “benefits” in event of insured becoming totally and permanetly disabled, 
words employed in insurance contract must be so construed as to make effective 
the general insurance purpose. 

2. Where the court found, pursuant to stipulation of the parties, that insured 
was totally disabled over a period of eleven months and that this condition might 
reasonably be expected to continue for an indefinite period of time and that he 
might be permanently unable to engage in any occupation affording any kind of 
compesation of financial value during the remainder of his lifetime, the nature 
of his disability (pulmonary tuberculosis) being such that it was impossible to 
determine with absolute certainty that he would or would not recover, held, under 
the terms of the policy with respect of total and permanent disability, that an 
action to recover such benefit payments lies notwitstanding that when action was 
brought the ailment causing the disability was no longer totally disabling. 

Appeal from District Court, Ramsey County; Hugo H. Hanft, Judge. 

Action by William E. Bahneman against the Prudential Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Judgment reversed, and cause remanded, with instructions. 

O’Brien, Horn & Stringer; of St. Paul, for appellant. 

Oppenheimer, Dickson, Hodgson, Brown & Donnelly, and Geo. W. Jansen 
all of St. Paul, for respondent. 

Junius J. Otson, Justice. 


Plaintiff appeals from a judgment entered pursuant to findings which have 
for their basis an agreed’ statement of -facts. ; 

Action was brought to recover upon a policy of insurance issued by defendant 
which provides for certain payments to be made in the event the insured should 
suffer “total and permanent disability” as limited and defined in the policy contract. 

The policy provided that the company would pay $2,000 immediately upon 
receipt of due proof of death of the insured while the policy was in force, to 
a named beneficiary, the insured retaining the right to change such. Another 
paragraph provided that in the event of death by accident a further sum 0! 
2,000 would be paid. The difficulty in the instant case arises out of the following 
policy provi8ions, appearing upon the first page thereof: 

“Total and Permanent Disability Benefits. ; 

“Monthly Income * * * Ten Dollars Per Month for Each $1,000 * * * of the 

Face Amount of Insurance, payable at the Home Office of the Company to the 
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Insured in event of total and permanent disability before age 60, subject to the 
provisions as to Total and Permanent Disability contained in the policy. 

“Waiver of Premiums in event of Total and Permanent Disability as here- 
inafter provided.” 

The “disability benefits” and “monthly income” provisions referred to in above 
quotation are defined and limited on the second page of the policy, and read thus: 
“Provisions as to Total and Permanent Disability. 

“Waiver of Premiums, Monthly Income to the Insured. 

“Disability Before Age 60: Waiver of Premiums—Monthly Income to the 
Insured—If the Insured shall become totally and permanently disabled, either 
physically or mentally from any cause whatsoever, to such an extent that he 
* * * is rendered wholly, continuously and permanently unabie to engage in any 
occupation or perform any work for any kind of compensation of financial value 
during the remainder of his * * * lifetime, and if such disability shall occur at 
any time after the payment of the first premium on this Policy, while this Policy 
is in full force and effect and the Insured is less than sixty years of age, and 
before any nonforfeiture provision shall become operative, the Company, upon 
receipt of due proof of such disability, will grant the following benefits: 

“(1) Waiver of Premiums—The Company will waive the payment of any 
premium or premiums the due date of which, as specified on the first page hereof, 
shall occur after receipt by the Company of said proof of such disability. 

“(2) Monthly Income to the Insured—The Company will, in addition to waiv- 
ing premiums, pay to the Insured the Monthly Income specified on the first page 
hereof under the heading ‘Total and Permanent Disability Benefits.’ The first 
monthly payment shall be made immediately upon receipt by the Company of due 
proof of such disability and subsequent payments: shall be made on the first day 
of each month thereafter. Interest due on any indebtedness under this Policy may 
be deducted from such monthly income payments. 

“Such waiver of premiums and such monthly payment shall be additional to 
all other benefits and obligations under this Policy and the Policy shall be con- 
tinued in force and the amount of insurance, less any indebtedness shall become 
due and payable at death or maturity in the same manner as if the Insured had 
actually continued to pay the premiums. * * * 

“Recognized Disabilities—Without prejudice to any other cause of disability 
the Company will recognize the entire and irrecoverable loss of the sight of 
both eyes, or loss by severance of both hands above the wrists, or of both feet 
above the ankles, or of one hand and one foot, as total and permanent disability 
under this Policy. 

“Proof of Continuance of Disability—Notwithstanding the acceptance by the 
Company of proof of total and permanent disability, the Insured, upon demand 
by the Company from time to time, but not oftener than once a year after such 
disability has continued for two full years, for the purpose of verifying that 
such disability is actually permanent and not temporary, shall furnish due proof 
that he * * * actually continues in the state of disability defined above; provided, 
1owever, that such demand shall not be made in the case of the ‘Recognized 
Disabilities’ specified above, other than the loss of the sight of both eyes. In 
case of failure to furnish such proof, no further premiums shail be waived and 
no turther monthly payments shall be made on account of such disability, but 
any insurance then remaining under this Policy shall be continued in force subject 
to the payment by the Insured of any premium or. premiums,~based on such insur- 
ance, the due date of which premium or premiums, as specified on the first page 
hereof, shall occur thereafter.” 


_ The policy was issued October 2, 1925; insured being then less than 15 years 
ot age. All premium payments were seasonably made. The remaining facts are 
briefly, yet adequately, found by the trial judge as follows: 

_ ‘9. That plaintiff duly furnished to defendant proofs of loss arising from the 
disability which is the subject of this action, and that plaintiff demanded payment 
ot the disability benefits from the defendant, and that defendant refused and 
continues to refuse to pay to plaintiff the same. 

“6. That from September 1, 1931, until July 31, 1932, inclusive, plaintiff was 
totaliy disabled as a result of pulmonary tuberculosis to such an extent that he 


Was rendered wholly unable to engage in any occupation or perform any work 
‘or any kind of compensation of financial value. 
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“7. That during the said period it appeared that the said total disability might 
reasonably be expected to continue for an indefinite period of time, and that 
plaintiff might be permanently unable to engage in any occupation or perform 
any work for any kind of compensation of financial value during the remainder 
of his lifetime. However, the nature of plaintiff’s illness was such that it was 
impossible to state with absolute certainty that plaintiff would or would not be 
so disabled. 

“8. That subsequent to July 31, 1932, it appeared reasonably probable that 
plaintiff would not be totally disabled for an indefinite period of time, but that 
plaintiff would recover from the said disability. 

“9. That by June 5, 1933, plaintiff was no longer totally disabled, and was noi 
disabled on June 14, 1933.” 

Upon these findings the court concluded that “plaintiff was not totally and 
permanently disabled within the meaning of the policy,” and ordered that judgment 
be entered for defendant with costs. Plaintiff moved for amended conclusions 
of law so as to grant him the sum of $220, with interest and costs, or for a 
new trial. The motion having been denied, judgment was entered for defendant, 
and this appeal followed. 

The parties stipulated that, if “a trier of the facts could find that piaintiff 
during the period from September 1, 1931, to July 31, 1932, was totally aad 
permanently disabled within the meaning of the policy sued on in this action, then 
judgment should be entered for plaintiff for $220 * * * with interest thercon 
from and after July 31, 1932, together with the costs and disbursements of this 
action.” 

|1, 2] The learned trial judge in his memorandum states the problem con- 
fronting us thus: “Counsel for plaintiff relies largely in his contentions in behalf 
of plaintiff upon the decision in Maze v. Equitable Life Ins. Co. of Iowa, 188 
Minn. 139, 246 N. W. 737, 739, while defendant banks upon Ginell v. Prudential 
Ins. Co. of America, 237 N. Y. 554, 143 N. E. 740, for a decision favorable to 
defendant, claiming the same is on all fours with the instant case, and so it is.” 

The case was tried shortly after the Maze decision. Evidently that case was 
in the minds of court and counsel when the stipulation of facts was entered into 
and findings made. We have quoted rather extensively from the record the 
various policy provisions. In that case as in this there were provisions with 
respect of waiver of premiums, of monthly income to the insured, of recognized 
disabilities, and of proof of continuance of disability. There, as here, the disability 
had ceased when the action was commenced. The facts in the two cases are 
almost identical. The distinction arises by virtue of the phrase “during the 
remainder of his lifetime,” appearing in the instant case in that part of the 
policy which defines total and permanent disability and which does not appear 
in the Maze Case. In the Maze Case it was necessary to recovery to make proot! 
that the insured was “permanently, wholly, and continuously” prevented from 
engaging in any gainful occupation. It is strenuously urged in behalf of defendant 
that this qualifying phrase must be given force and effect and that if this be 
done it affords a clear distinction justifying the conclusion reached by the trial 
court. But, as stated in the Maze Case: “There is another still more persuasive 
provision in the policy which reads: ‘The company may at any time and from 
time to time, but not oftener than once a year, demand due proof oi such 
continued disability, and upon failure to furnish such proof, or if it appears that 
the insured is no longer wholly disabled as aforesaid, no further premium. shail 
be waived nor income payments made.’ This clause carries the implication that 
the insurer contemplated that disability might terminate in which event the waiver 
of the payment of premiums would come to an end, and the insured would have 
to begin to pay premiums again.” Here the provision of the policy on this phase 
is as follows: “In case of failure to furnish such proof |of continuance of 
disability], no further premiums shall be waived and no further monthly pa)- 
ments shall be made on account of such disability, but any insurance then 
remaining under this policy shall be continued in force subject to the payment 
by the insured of any premium or premiums, based on such insurance, the due 
date of which premium or premiums, as specified on the first page hereot, shall 
occur thereafter.” If this part of the contract be given force and effect, as tt 
necessarily must, what can be said of the controlling effect of the phrase “during 
the remainder of his lifetime’? The two provisions are inconsistent. Harmony 
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is impossible. If the policy were to cover only those disabilities which are certain 
to be permanent, then where would be the necessity for proof of “continued 
disability”? Furthermore, in the instant case the stipulation reads, and the findings 
are, that between September 1, 1931, and July 31, 1932, both dates inclusive, 
“plaintiff was totally disabled as a reuslt of pulmonary tuberculosis to such an 
extent that he was rendered wholly unable to engage in any occupation or 
perform any work for any kind of compensation of financial value.” In the 
seventh finding of the court, the insured is found to have been totally disabled 
during the period just mentioned, and .that such total disability “might reasonably 
he expected to continue for an indefinite period of time, and that plaintiff might 
be permanently unable to engage in any occupation or perform any work for any 
kind of compensation of financial value during the remainder of his lifetime.” 
(Italics ours.) The effect of the phrase “during the remainder of his lifetime,” 
if hterally accepted, destroys the policy in so far as disability under this policy 
provision is concerned. Disability would have to be established with demonstrable 
certainty. Clearly, that was not contemplated or the “proof of continuance of 
disability” provision would not have been written. If this boy had suffered with 
a disabling ailment over a period of 10 or 20 years and then recovered, would 
not the same construction as now contended for hy defendant absolve it from 
liability? Any such construction is abhorrent to reason, and cannot be given 
such effect. Insurance companies prepare, except as limited by statute, their own 
policies. They are thoroughly capable of expressing the terms thereof in such 
language as to leave no doubt of what was intended. They should not be per- 
mitted to escape liability where such flagrant inconsistencies exist. The Maze 
and Ginell Cases mentioned by the trial court are not in harmony and cannot be 
harmonized. The Ginell Case was considered at the time of the writing of the 
Maze decision. We have chosen not to follow that case as an authority. Harmony 
between those courts going with the New York court and those going with our 
own seems impossible. The stand taken in the Maze Case compels a conclusion 
directly opposite to that reached by the trial court. Counsel have net suggested 
any reason for limiting its effect. If plaintiff had brought his action during his 
disability and had made the proof that the seventh finding establishes, that is to 
say, that the insured was unable to engage in any occupation “during the remainder 
of his lifetime,” could there be any doubt about the result of such finding? The 
mere fact that plaintiff has now recovered ic some extent, at least to the extent 
= he is = longer wholly incapacitated, should not, and under the doctrine of 
> Maze Case cannot prevent recovery. 

Respondent urges that the amount of premium payments for the disability 
benefits is so small that it indicates that the parties had in mind bargaining for 
less protection than that here sought by plaintiff. We cannot perform the 
functions of actuaries. There is nothing in the findings nor in the stipulation of 
facts limiting the protection afforded by the language used in the policy. The 
policy was what is known as a “twenty payment life” policy. The imsured was 
less than 15 years of age when it was written and as such had an expectancy otf 
more than 45 years. The total semiannual premium was $26.06, which included 
semiannual payments of $1.64 to cover the accidental death benefits and $.98 to 
cover the total and permanent disability benefits, thus making the total annual 
premium payment $52.12, out of which $3.28 was payment of the accidental death 
benefit and $1.96 to cover the disability benefit. It may well be that, because of 
plaintiff's youth the actuarial computations here employed would warrant the 
protection which the instrument promises. Pulmonary tuberculosis has been 
regarded and popularly known as the “great white plague.” Fortunately, medical 
science has made great forward strides within the memory of many of us so 
that , is no longer considered incurable, and its ravishing effects have been 
made less dreadful. Aroused public interest and advancements made in medical 
science for its treatment have brought about much better chance of arrest and 
cure than was thought possible a generation ago. Undoubtedly insurance com- 
panies are advised in respect of this improvement, and as such their actuaries 
have presumably made premium provisions more liberal than had been their 
custom in the past. At any rate, we cannot assume an inadequate consideration 


maid of a forced construction and thereby deprive plaintiff of his full right 
of recovery. 


The cases bearing upon this subject are fully discussed in the Maze opinion. 
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Further comment in respect thereof is not deemed necessary. Perhaps it is not 
improper to add that the following decisions, since rendered, seem in harmon 
with the views here expressed: See Losnecki v. Mutual Life Ins. Co. of New 
York, 106 Pa. Super. 259, 161 A. 434: Plummer vy. Metropolitan Life Ins. Co, 
132 Me. 220, 169 A. 302; Clarkson v. New York Life Ins. Co. (D. C.) 4 F. Supp. 
791. 

The judgment is reversed and the trial court instructed to modify its con- 
clusions of law so as to harmonize with the views herein expressed. 


NEW YORK LIFE INS. CO. v. WARE. No. 31402. 
Supreme Court of Mississippi, Division B. Dec. 3, 1934. 
157 Southern Reporter 894. 
2. INSURANCE. 


Parties have right to make insurance contracts where not contrary to law 
or public policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

3. INSURANCE. 

Insurance loan contract providing for interest on loan payable in advance 
at next anniversary date of life policy, and, if not paid, company could declare 
whole loan due and apply surrender value to its satisfaction and cancel policy 
which was pledged as collateral, jeld valid, where full loan value of paid-up 
policy was borrowed, and loan and interest exceeded surrender value. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

4. INSURANCE. 

Letter from insurer’s branch office advising that life policy had lapsed for 
nonpayment of premiums, which was evidently a clerical error and was not 
binding on insurer under policy provisions, ield not to estop insurer from claim- 
ing cancellation of policy by default on loan thereon for nonpayment of interest 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Appeal from Circuit Court, Harrison County; W. A. White, Judge. 

On suggestion of error. 

Suggestion of error overruled. 

For former opinion, see 157 So. 359. 

Leathers & Greaves, of Gulfport, for appellant. 

Ford, White & Morse, of Gulfport, for appellee. 

Evruripcr, Presiding Justice. 

A judgment in favor of Mrs. Fannie D. Ware, the appellee here, was reversed 
and dismissed on November 5, 1934, and a suggestion has been filed here. As 
is the universal custom, the suggestion of error was referred to another judge 
than the one who wrote the opinion, studied by him, and brought into confer- 
ence and discussed by the judges. We have decided to adhere to the former 
conclusion, but will respond to the suggestion of error. 

It is suggested therein that this case is identical and on all fours with the 
case of New York Life Insurance Company v. Curry & Bros., 115 Ky. 100, 72 
S. W. 736, 61 L. R. A. 268, 103 Am. St. Rep. 297, and that the decision thereit 
should control in the present case, and should be followed unless the court 
should find that it is unsound in its reasoning. In the present case, the full loan 
value of the policy was borrowed, and that the interest on said loan was payable 
in advance at the next anniversary date of the policy, and, if not paid, that the 
company could declare the whole debt due. The interest so payable in advance, 
with the principal, was in excess of the loan and surrender value of the policy. 
In the case of New York Life Insurance Co. v. Curry & Bros., supra, at the 
time the policy was there applied to the debt and canceled by the company, theré 
was $12.47 more than the principal and interest owing the appellant when the 
default occurred, and the loan agreement there contained the following: “It 
is agreed that interest at the rate of five (5) per cent. per annum shall be paid 
upon said loan at the anniversary of the insurance next succeeding, and annually 
thereafter, at the office of said party of the first part. It is agreed that although 
it is not intended that said party of the first part shall demand payment of said 
loan until the first day of August, 1909, on which date said loan shall become 
and be. due and payable, or until the death of the party whose life is insured 
under said policy, said party of the first part reserves the right to demand 
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repayment provided said interest is not duly paid.” It was further provided as 
follows: “It is agreed that in event of the default of any payment of said inter- 
est or of said loan or of any premium on said policy for thirty days after they 
shall respectively become due said policy shall be deemed to be and shall be in 
effect at the option of said party of the first part, surrendered to said party of 
the first part at the customary cash surrender value then allowed by said party 
of the first part for the surrender of policies of this class, said party of the 
first part in that case being lable to said party of the second part for the return 
of the balance only of said cash surrender value after deducting said loan and 
interest and any expenses incurred thereon.” And further it is provided as 
follows: “It is agreed that said party of the second part has deposited said 
policy and its accumulations with said party of the first part as collateral security 
ior said loan, on the terms and conditions of this agreement, and covenants and 
agrees to and with said party of the first part to abide by and perform all and 
singular the stipulations and agreement contained in this agreement. * * * It is 
agreed that all the conditions, limitations and requirements of said policy excep! 
as herein expressly modified, remain in full force.” 

The Kentucky court held that the above-quoted provisions by which the 
policy was to be applied to the payment of the debt were contrary to the public 
policy and void. 

1] The contract involved in the case at bar is not a Kentucky contract, 
and is not governed by the laws of that state. So the decision is one merely 
of another state, and is not binding upon the courts of this state. Such decisions 
are studied and given respect and such consideration as they may be entitled 
to. In Black’s Law of Judicial Precedent, p. 400, § 122, it is said that: “On 
questions of general jurisprudence and the construction of domestic statutes, 
decisions made under a similar legal system prevailing in another state may be 
cited as persuasive authority, respected for their reasoning and judgment, and 
followed if approved, but they are not binding as precedents. The rule or 
principle of stare decisis is properly applicable only as between the several 
courts composing the same judicial system, and strictly speaking, only in 
instances where the same court which rendered a previous decision is called upon 
to abide by it or repudiate it. The degree of force or authority to be accorded 
to a decision of the chief court of one state, when cited to the highest court of 
another state is not measured by this doctrine. There are indeed, as already 
noted in these pages, exceptional cases in which the courts of one state will 
follow the decisions of the court of last resort in another state, without inquiry 
into their soundness, where the question concerns the construction of a foreign 
statute or of a statute adopted from the legislation of another state, or the 
application of the local law of a foreign jurisdiction. But, aside from these 
special cases, and generally where the question to be decided is one of general 
jurisprudence or concerns the lex fori or the interpretation of domestic statutes, 
decisions rendered in another state are proper to be cited if in point, and may 
be entitled to respectful consideration if well reasoned, promotive of justice, and 
well supported by the general current of authority, but they are not techincally 
of force as precedents. Such decisions may be followed, if the court hearing the 
case approves their reasoning and conclusions. But it is at perfect liberty to 
disregard them, and is not constrained in this respect by either the principles 
of comity, or the constitution and laws of the United States.” See, also, further 
comment on pages 401 to 410. 

We think there is a distinction between the case of New York Life Ins. Co. 
v. Curry & Bros., supra, and the case at bar, in this, that in the Curry Case the 
surrender value of the policy was not exhausted by the loan and interest, 
Whereas, in the case at bar, the full loan value had been borrowed, and the loan 
and interest exceeded the surrender value of the policy by a small amount as 
stated in the original opinion. 

But, if this distinction is not sufficient to differentiate the two cases, we 
would still decline to follow the Kentucky court, and see no reason why a con- 
tract as there involved would not be valid in this state. 

_ Loan and surrender values in life insurance policies are valuable consider- 
ations, and influence persons to take such contracts. In times of financial stress 
and storm, they are frequently savers, and by means of them money can be 
orrowed to meet demands that would otherwise, in many cases, not be met. 





704 The Insurance Law Journal, Vol. 8+ [April, 1935 


[2, 3] As we have said in numerous cases, parties have a right to make con- 
tracts where not contrary to law or public policy. We.see no reason why a 
person should not pledge his policy of insurance as collateral for a debt either 
with the company issuing the policy, or with some other person, and provide 
in the contract that, it the debt so contracted for is not paid when due, the policy 
may be applied to satisfy same. 

It would be difficult to secure a loan upon a policy that would require an 
insurance company to permit a debt to accumulate in excess of the policy, and 
to carry such debt until the policyholder should die, in case the insurance, as 
here, be a paid-up policy. Berry v. Lamar Life Insurance Co., 165 Miss. 405, 
142 So. 445, 145 So. 887. We think the terms of the policy authorized the com- 
pany to apply the surrender value to the satisfaction of the loan. 

[4] It is also suggested in the suggestion of error that the original opinion, 
in its reference to the letter received from a branch office at Mobile, Ala., was 
unsound, and that such a statement ought to be treated as an estoppel. We are 
unable to agree with such contention. The policy provides that only the presi- 
dent, vice president, actuary, or secretary, has the power to make or modify 
any contract of insurance, or to extend the time for paying any premium, and 
the company shall not be bound by any promise or representation given by any 
person other than the above, and, as we said in the original opinion, the letter 
referred to was evidently a clerical error; the surrender value of the policy was 
applied to the payment of the debt, and the insured was notified thereof. The 
word “premium” was in the letter written by the branch office, but we do not 
think, under any circumstances of the case, or any provision of the policy, it 
would operate as an estoppel, and there is no foundation for estoppel in that 
regard. 

The other arguments in the suggestion of error need not be responded to, 
and it will be overruled. 

Suggestion of error overruled. 

NEW YORK LIFE I INS. CO. v. QUINN. No. 31409. 
Supreme Court of Mississippi, Division A. Dec. 10, 1934. 
157 Southern Reporter 902. 
1. INSURANCE. 


Compliance with life policy requiring due proof of disability before default in 
premium, or within six months after default if disability precedes default, held 
condition precedent to waiver of premiums and recovery of disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 362.) 
2. INSURANCE. 

In action for disability benefits under life policy, physician’ s letter stating that 
insured had been sick for some time and that investigation would be appreciated 
held insufficient to impose any duty on insurer to waive premiums as provided in 
policy or to constitute proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

INSURANCE. 

Evidence that insured’s mother, having addressed letters to insurer, gave let- 

ters and money to postman, requesting him to stamp and mail letters, held insuffic- 


ient to raise presumption of receipt thereof by addressee, and was insufficient for 
jury on question of due proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Circuit Court, Chickasaw County; T. E. Pegram, Judge 

Action by John T. Quinn against the New York Life Insurance Company. ]udg- 
ment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Loving & Loving, of Columbus, for appellant. 

T. G. Abernethy, of Okolona, and C. A. Bratton. of Pontotoc, for appellee. 

Cook, Justice. 

[1] Appellee instituted this suit against the appellant on a policy of life insur 
ance to recover total and permanent disability benefits, under the following pro- 
visions of the policy: y 

“Upon receipt at the Company’s Home Office, before default in payment 0! 
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premium under said policy, of due proof that the insured is totally disabled as above 
defined, and will be continuously so totally disabled for life, or if the proof sub- 
mitted is not conclusive as to the permanency of such disability, but establishes that 
the insured is, and for a period of not less than three consecutive months imme 
diately preceeding receipt of proof has been totally disabled as above defined, the 
following benefits will be granted: 

“Waiver of Premium.—* * * 

“Income Payments.—* * * 


* * * * * * * * 


“This agreement shall automatically terminate if any premium on said policy 
shall not be duly paid or if said policy shall be surrendered; except that in event 
of default in payment of premium under said policy after the insured has become 
totally disabled as above defined, said policy will be restored and the benefits shall 
be the same as if said default had not occurred, provided due proof that the insur- 
ed is and has been continuously from date of default so totally disabled and that 
such disability will continue for life or has continued for a period of not less than 
three consecutive months, is received by the company not later than six months 
after said default.” 

The premium on this policy was payable quarterly on the 15th day of the 
months of April, July, October, and January, and the policy contained the usual 
provision for thirty days’ grace in which to make payment of the premium. The 
proof shows that the last quarterly payment of the premium was made on April 15, 
1931, and that the insured became ill on June 15, 1931. 


The appellee’s mother testified that, on July 14, 1931, she wrote a letter to the 
appellant company informing it that the appellee was running a temperature and 
Was very nervous, and that she thought his mind was not normal, and that in this 
ietter she gave the number of the policy and requested that blanks be forwarded 
for making proof of total and permanent disability. She further testified that she 
addressed this letter to the New York Life Insurance Company, New York City, 
and gave it to a postman unstamped, but that she gave the postman money with 
which to purchase the necessary postage and requested him to stamp it: that, in 


August, 1931, she wrote to an agent of the appellant company at Amory, Miss., and, 
in response to this letter, he afterwards came to see her at her store, and promised 
to help her with the matter; and that, in September, 1931, she again wrote to the 
appéllant, informing it that the appellee was totally and permanently disabled and 


requesting blanks for proof of disability. The witness did not place any postage 
on this letter, but delivered it, with money to purchase the required postage, to 
a postman. 

\ physician who attended the appellee testified that he wrote a letter to the 
appellant company, informing it that the appellee had been sick for some time, and 
that he (the physician) “would appreciate your looking into the matter.” 

The Witnesses for the appellant testified that the policy lapsed on account of 
the nonpayment of the premium due July 15, 1931, and that no notice or evidence 
ielating to any claim for disability benefit was received by the company until this 
suit was filed. 

There are two provisions in this policy setting forth the conditions under which 
disability henefits will be allowed. It is first provided that such benefits will be 
allowed “upon receipt, at the Company’s Home Office, before default in payment of 
premium under said policy, of due proof that the insured is totally disabled,” etc. ; 
and this is followed by the further provisions that, if default in the payment of 
premium occurs after the insured has become totally disabled, the policy and all 
benefits thereunder will be restored, “provided due proof that the insured is and has 
been continuously from date of default so totally disabled and that such disability 
will continue for life or has continued for a period of not less than three consecutive 
months, is received by the company not later than six months after said default.” 

Under the first of these provisions, the further payment of premiums was 
waived, and the company was obligated to pay the prescribed disability benefits, 
only on condition that due proof of such disability was received by the company 
before default in the payment of any premium. The policy expressly provided 
that it would lapse, and the agreement to pay disability benefits would automatically 
terminate if there was default in the payment of premiums; and there was no 
Waiver of premiums and no accrual of benefits unless due proof of disability was 
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received by the insurer before such default, or unless, after default, the policy and 
benefits thereunder were restored by compliance with the second condition stated 
above. Under the said second provision of the policy, if default in the pay a of 
premiums which causes the policy to lapse occurs after the insured has become 
totally disabled, the policy and all benefits thereunder may be restored by ling with 
the insurer, within six months after such default in the payment of premiums, proof 
that the insured is, and has been continuously, from date of such default, totally 
disabled and that such disability will continue for life, or has continued for a 
period of not less than three consecutive months. Both of these conditions prece- 
dent to the waiver of premiums and to liability for the payment of benefits; and, 
unless the appellee has complied with these conditions by making due proof of dis- 
ability as therein required, there is no liability for benefits. New York Life Ins. 
Co. y. Alexander, 122 Miss. 813, 85 So. 93, 15 A. L. R. 314; Berry v. Lamar Life 
insurance Co., 165 Miss. 405, 142 So. 445, 145 So. 887. 

It is clear that due proof of disability was not furnished to the insurer before 
default in the payment of the installment of premium due July 15, 1931, or within 
the grace period; and consequently the policy lapsed on that date, and had no force 
or effect whatever at the time this suit was filed, unless it had been restored or 
reinstated by compliance with the second condition stated above, that is, by making 
the proof of disability required thereby within six months after such default in the 
payment of the July quarterly premium. 

[2, 3] The only remaining question then is: Did the letters of the appellee's 
mother and attending physician constitute due proof of disability within the mean- 
ing of the provisions of the policy? The letter of the physician, which merely stated 
that the insured had been sick for some time and that an investigation would be 
appreciated by the physician, was wholly insufficient to impose any duty on the 
insurer, or to constitute proof of total and permanent disability. It is argued, how- 
ever, that the two letters of appellee’s mother to the insurer, notifying it of appel- 
lee’s disability, and requesting blanks upon which to make proof of such disability, 
were sufficient notice to the company of such disability, and that, upon the failure 
of the company to furnish the required blanks, these letters, of themselves, con- 
stituted due proof of such disability. 

It will be unnecessary here to determine whether the failure of an insurer to 
‘urnish, upon request, blanks, for proof will relieve the insured of the duty of 
furnshing proofs, as we have reached the conclusion that in this case there is not 
sufficient evidence of the mailing of these letters to give rise to the presumption 
that they were received by the addressee. Neither of these letters contained any 
postage when they were delivered to the mail carrier, nor was there a return ad- 
dress thereon. The giving of money to the postman with the request that he pur- 
chase the required postage and place it on the letters did not comply with the re- 
quirement that a letter must be stamped and mailed to raise the presumption that 
it was received by the addressee. It follows from the views above expressed that 
the peremptory instruction requested by the appellant should have been granted, 
and therefore the judgment of the court below will be reversed and judgment will 
be entered here for the appellant. 

Reversed, and judgment for appellant. 


BAUMGART v. SOVEREIGN CAMP, W. O. W. No. 29016. 
Supreme Court of Nebraska. Nov. 20, 1934. 
257 Northwestern Reporter 269. 
1. INSURANCE. 

Fair doubt as to meaning of words used in life certificate should be resolved 
against insurer and in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

INSURANCE. 

Written parts of life certificate should be construed together with printed 
clauses and reconciled therewith if possible, but if printed and written clauses 
are repugnant, written clauses will be given effect over more general printed ones 

(For other cases, see Insurance, Dec. Dig. § 726.) 

INSURANCE. 

Where new life certificate issued in exchange for old one was to be effective 

Aueust 1, 1929, but was to bear date of August 1, 1925, and provided for non 
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forfeiture values and automatic premium loan value to be available after thirty- 
six monthly payments had been made on new certificate, such values were available 

hree years from August 1, 1925, and not only after thirty-six payments had been 
am after issuance of new certificate. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

Syllabus by the Court. 

1. If any insurance policy is so drawn as to require interpretation, and to be 
fairly susceptible of two different constructions, the one will be adopted that is 
most favorable to the insured. The language employed is that of the insurer and 
itis consistent with both reason and justice that any fair doubt as to the meaning 
of its own words should be resolved against it. 

2. The written parts of a coutract of insurance become the immediate and 
chosen language of the parties thereto, and, although they should be construed 
together with the printed clauses, and reconciled if possible therewith, so as to 
give effect to every part of the contract, vet, if the printed and written clauses 
are repugnant to each other and cannot be reconciled, the written parts, having 
been especially chosen for the occasion to express the agreement of the parties, 
will - given effect over the more general printed ones. 

. Evidence examined, and held to sustain the judgment of the district court. 

Aaneil from District Court, Douglas County; Thomsen, Judge. 

Action by Augusta Baumgart against the Sovereign Camp of the Woodmen 
i the World. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

I). E. Bradshaw, J .M. Sturdevant, Rainey T. Wells, and George Yeager, all 
of Omaha, for appellant. 

James Nichols, of Madison, and Nelson C. Pratt, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Eberly, Day, and Paine, JJ., and Redick, 
District Judge. 


HIMELBLOOM v. METROPOLITAN LIFE INS. CO. No. 29038. 
Supreme Court of Nebraska. Dec. 7, 1934. 
257 Northwestern Reporter 525. 
1. INSURANCE. 

Rule that ambiguous or inconsistent terms of life policy should be construed 
in insured’s favor does not justify imposing of insurance risk not assumed. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

In construing insurance contract, pertinent provisions of entire instrument 
should be considered. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Insurer's agreement to waive premiums on life policy in event of total and 
permanent disability of insured may be made to depend on continuance of that 
condition for six months. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4, INSURANCE. 

Life policy held to make waiver of premiums in event of insured’s total and 
permanent disability dependent on continuance of disability for six months. 

Life policy provided for waiver of premiums in event of insured’s 
total and permanent disability, and defined total and permanent disability 

as disability wholly preventing insured from engaging in any business, and 

which disability has continued uninterruptedly for period of at least six 

months. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

5. INSURANCE. 

Where waiver of premium on life policy was made to depend on continuance 
of insured’s total and_permanent disability for six months, payment of premium 
due November 7, 1932, held not waived, notwithstanding insured became totally 
and permanently disabled November 1, 1932, and remained in that condition until 
his death February 13, 1933, since he did not remain in that condition for six 
months within meaning of policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 
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Syllabus by the Court. 

1. The rule to construe ambiguous or inconsistent terms of a lite insurance 
contract in favor of insured, because insurer selected the language used, does not 
justify the imposing of insurance risks not assumed. 

es In construing terms of an insurance contract, pertinent provisions of the 
entire instrument should be considered. 

3. In a life insurance contract, an agreement by insurer to waive premium 
in the event of total and permanent disability of insured may be made to deperid 
on continuance of that condition for six months and the policy in suit is so 
construed. 

Appeal from District Court, Douglas County; Leslie, Judge. 

Action by Leah Himelbloom, guardian of Yale Himelbloom, a minor, agaiust 
the Metropolitan Life Insurance Company. From a judgment dismissing the 
action, plaintiff appeals. 

Atthrmed. 

Leon & White, of Omaha, for appellant. 

Harley G. Moorhead, of Omaha, and Leroy A. Lincoln, of New York City, 
for appellee. : 

Heard before Goss, C. J., Rose, Good, Eberly, Day, and Paine, JJ., and 
Lovel S. Hastings, District Judge. ; sa 

Rosr, Justice. 

This is an action on a $3,000 policy of life insurance issued May 7, 1932. 
Ben Himelbloom was the insured and his minor son, Yale Himelbloom, was the 
beneficiary. Insured died February 13, 1933. Leah Himelbloom, guardian of the 
beneficiary, is plaintiff. Metropolitan Life Insurance Company, insurer, is defend- 
ant. The district court sustained a demurrer to the petition and, upon failure of 
plaintiff to plead further, the action was dismissed. Plaintiff appealed. 

The sufhciency of the petition to state a cause of action for insurance is the 
question presented by the appeal. A copy of the insurance contract is part of the 
petition and requires consideration in determining the issue. The insurance risk 
was in the form of a 20-year endowment policy to which was attached a waiver 
of premiums in the event of insured’s total and permanent disability as defined ii: 
the instruments executed. The policy required payment of half the annual pre- 
mium, or $80.67, on the seventh day of November and of May each year for 2) 
years or until the prior death of insured. Hali the first annual premium was paid 
and kept the insurance in force until November 7, 1932, with 31 days of grace. 
The premium payable November 7, 1932, was never paid. The following provisions 
under the heading, “Total and Permanent Disability—Waiver of Premiums,” were 
parts of the insurance contract: 

“Metropolitan Life Insurance Company In consideration of the application for 
this contract, as contained in the application for said policy, the latter being the 
basis for the issuance hereof, and in consideration of four dollars and forty-four 
cents, payable % annual as an additional premium herefor, such payment being 
simultaneous with, and under the same conditions as, the regular premium under 
the said policy, except as hereinafter provided, 

“Hereby agrees that, upon receipt by the company at its home office in the 
city of New York of due proof—in writing—that the insured has become totally 
and permanently disabled as herein defined, and under the conditions and_ pro- 
visions herein stipulated, 

“It will waive the payment of each premium becoming due under said _ policy 
and this supplementary contract, during the continuance of such disability, begin- 
ning with the premium the due date of which next succeeds the date of commence- 
ment of such disability, provided, however, that no premium shall be waived, the 
due date of which is more than one year prior to the date of receipt at the home 
office of the company in the city of New York of written notice of claim here- 
under. 


“In case any premium on said policy and this supplementary contract is in 
default before receipt at the home office of the company in the city of New York 
of written notice of claim hereunder, waiver of premium hereunder shall be made 
only if such notice is so received within one year of the due date of the first pre- 
mium in default, and either, (a) the total disability for which claim is made con- 
menced prior to the due date of such first premium in default, or, (b) the total 
disability for which claim is made commenced subsequent to the due date of such 
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first premium in default but within the grace period allowed by said policy for 
payment of such premium, in which case however the insured shall be liable to 
the company for such premium in default with interest at 6 per cent. per annuin 
compounded annually which amount may be deducted from any amount payable 
under said policy. 

“Total and Permanent Disability Defined—Total and permanent disability 1s 
disability resulting from bodily injury or disease which disability wholly prevents 
the insured from engaging in any and every business or occupation and from per- 
forming any work for compensation or profit and which disability has continued 
uninterruptedly for a period of at least six months (such disability of such dura- 
tion being deemed to be permanent only for the purpose of determining the com- 
mencement of liability hereunder. )” 

. The petition contains pleas that the policy and the waiver of premiums were 
executed and delivered; that the premium of $80.67 and the additional considera- 
tion of $4.44 for waiver of premiums were paid; that the policy was in force 
November 1, 1932; that insured, by infection of his gall bladder and by abscesses 
of his liver became totally and permanently disabled November 1, 1932, and 
remained in that condition until February 13, 1933, when he died; that premiums 
after November 1, 1932, were waived; that plaintiff performed all obligations 
which the contract imposed upon him: that the insurance was in full force from 
—— of the policy until the death of insured. The beneficiary stated his position 
as tollows: 

“The insured was totally and permanently disabled within the meaning of the 
policy, and a construction of the policy consistent with reason warrants the finding 
that the policy was in force at the time of the insured’s death. This case presents 
one proposition—Was the insured relieved from the payment of the premium which 
became due after November 1, 1932, and at a time when the insured was totally 
and permanently disabled?” 

On this proposition it was argued at length that the insurance contract pro- 
vides for the waiver of premiums in the event of total and permanent disability 
and thereafter attempts, inconsistently, by definition, to make the waiver inopera- 
tive unless the disability continues uninterruptedly for a period of six months; 
that the limiting definition is not exclusive; that the death of insured, had it 
occurred during the period of grace, without payment of the premium due Novem- 
ber 7, 1932, would have established beyond question the right of recovery on the 
policy; that the disability was no less total and permanent because insured did not 
linger for the entire period of six months; that the supplemental agreement for 
the waiver of premiums in consideration of $4.44, in view of the entire insurance 
contract and the alleged total and permanent disability beginning November 1, 
1932, while the policy was in force, and continuing until the death of insured 
February 13, 1933, waived the premium payable November 7, 1932. 

On the other hand, insurer’s advocate stated at the bar that there was no 
waiver of premiums unless total and permanent disability of insured continued for 
six months. Why that plain, simple and direct language was not inserted in the 
contract instead of the lengthy, involved provisions hereinbefore quoted from the 
Written instruments in controversy is not explained. 

1-5] Waiver of premiums and the terms of the waiver were lawful subjects 
of contract. The right of competent persons to enter into lawful contracts is 
fundamental. Parties to contracts may express their agreements in their own lan- 
guage unless specific forms are prescribed by law. It is not the province of courts 
to make contracts for parties or to extend by interpretation written language 
therein beyond its proper import. The rule to construe ambiguous or inconsistent 
terms of an insurance policy in favor of insured, because insurer selected the 
language used, does not justify the imposing of insurance risks not assumed. In 
the present instance fraud is not alleged. There is nothing to show that the writ- 
ings are at variance with the agreements actually made. Reformation of the policy 
is not sought. The action is based on the insurance contract as executed. The claim 
of plaintiff is a demand for insurance under the terms of the policy. Liability was 
limited by the insurance contract to the period for which the premium was paid. 
Plaintiff has no right to a recovery unless the premium payable November 7, 
1932, was waived; insured’s death having occurred after the period of grace 
expired. The insurance contract shows on its face that it does not anywhere con- 
tain an unconditional promise to waive any premiums in the event of total and 
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permanent disability. The waiver and the consideration therefor are limited by 
such conditions, phrases and clauses as “Except as hereinafter provided”; “Under 
the conditions and provisions herein stipulated”; “Provided, however, that no pre 
mium shall be waived.” The promise is followed by a definition that what is meant 
is a total and permanent disability which continues for six months. The limitations 
and conditions as well as the promise of a waiver are parts of the contract and 
their true import cannot be disregarded. While insured was in fact totally and 
permanently disabled November 1, 1932, and remained in that condition until his 
death, February 13, 1933, he did not so remain for six months within the meaning 
of the policy. There does not seem to be such an ambiguity or inconsistency in 
the insurance contract as to require a construction binding insurer by a waiver oi 
premium. 
Affirmed. 


LAWRENCE et al. v. EQUITABLE LIFE INS. CO. OF IOWA. No. 29047. 
Supreme Court of Nebraska. Dec. 11, 1934. 
257 Northwestern Reporter 530. 

2. INSURANCE. a 

Under Iowa law, life policy providing for total and permanent disability 
benefits does not permit recoyery for disability total for years but which has 
terminated at time action for recovery is instituted. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Syllabus by the Court. 

1. Construction and legal effect of a written contract are governed by the 
law of the state in which it is made, if the parties thereto are residents of, and 
the contract is to be wholly performed in, such state. 

2. Under the law of Iowa, “A policy which provides for benefits if the 
insured becomes ‘wholly and permanently disabled’ does not embrace recovery 
for a disability which has been total for years, but which has terminated at the 
time action for recovery is instituted.” Hawkins v. John Hancock Mutual Life 
Ins. Co., 205 of Iowa, 760, 218 N. W. 313. 

3. Under the law of Iowa, parol evidence is inadmissible to prove the mean- 
ing of terms of an unambiguous written contract. 

Appeal from District Court, Douglas County; Redick, Judge. 

Action by Ora Walter Lawrence and another against Equitable Life Insurance 
Company of Iowa. Judgment for defendant, and plaintiffs appeal. 

Affirmed. 

Raymond N. Klass, of Cedar Rapids, Iowa, and Sam E. Klaver, of Omaha, 
for appellants. 

3rogan, Ellick & Shoemaker, of Omaha, and Phineas M. Henry, of Des 
Moines, Iowa, for appellee. 

Heard before Goss, C. J., Rose, Good, Eberly, Day, and Paine, JJ., and Has- 
tings, District Judge. 

Goon, Justice. 

This is an action to recover indemnity under a supplemental agreement incor- 
porated in a life insurance policy. After all the evidence had been adduced, the 
trial court discharged the jury and entered judgment for defendant. Plaintiff has 
appealed. 

Plaintiff and defendant are, and were at all times material to this cause, 
residents of Iowa. The policy was issued and delivered in that state. The pre- 
miums were payable to the defendant and any benefits accruing to plaintiff were 
payable in Iowa. There is no substantial conflict in the evidence. 

The allegations of the petition, material to a determination of this controversy, 
are: That the policy was issued February 25, 1929; that March 20, 1929, plaintiff be- 
came totally and permanently disabled by sickness, as a result of which he was 
totally, continuously and permanently disabled from performing and was unable 
to perform any of the duties of, and did not engage in, any gainful occupation for 
wage or profit; that said total and permanent disability continued until October 1, 
1930; that plaintiff performed all conditions required by the policy and had made 
demand for the payment of indemnity, which defendant refused, on the ground 
that insured’s disability was not of such a permanent character as was covered by 
the disability provision of the policy. 
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Defendant admitted the issuance and delivery of the policy, the residence of 
the parties, and also that said contract of insurance is an Iowa contract and gov- 
erned by the laws of that state; that, under its law and decision of the supreme 
court of that state in Hawkins vy. John Hancock Mutual Life Ins. Co., 205 Iowa, 
760, 218 N. W. 313, no recovery can be had for total and permanent disability bene- 
fits when the action to recover same is commenced after total disability of insured 
is terminated. In his amended reply plaintiff alleged that at the time the applica- 
tion was executed plaintiff made an oral agreement with the agent of defendant, to 
the effect that the term, “total and permanent disability,” as used in the policy, 
would mean that, in the event said insured should suffer a total disability, the con- 
tinuance of such disability for a period of 60 days, and if, at the end of said 60 
days, such total disability continued, such fact would be accepted by defendant as 
permanent total disability and would entitle the plaintiff to disability benefits for 
the period of such disability, and that the instant case was ruled by the case of 
Kurth vy. Continental Life Ins. Co., 211 Iowa, 736, 234 N. W. 201. Plaintiff further 
pleaded several sections of the Iowa statute which defined the terms, “soliciting 
agent” and “general agent” of an insurance company, and also other sections pro- 
viding against discrimination or distinction between persons insured in the same 
class and equal expectancy, and further pleaded the statute, which is similar to 
our own, that, when the terms of an agreement have been intended in a different 
sense by the parties to it, that sense is to prevail against either party in which he 
had reason to suppose the other understood it. 

The supplemental agreement, under which plaintiff seeks a recovery, provided: 

“If during the lifetime of the insured and the continuance of this policy and 
before its maturity or default in payment of the premium * * * due proof is fur- 
nished to the company at its home office that the insured has become totally dis- 
abled hy bodily injury or disease so that he will thereby be permanently, wholly and 
ontinuously prevented from engaging in any occupation whatsoever for remuner- 
ation or profit and that such disability has then existed for not less than sixty days, 
*** it (the company) will, during the continuance of such disability 

* 13) Waive the payment of the premium falling due on each anniversary. 

b) Pay to the insured each month a sum equal to $10 for each $1,000 of the 
face amount of the policy.” 

It was further provided: “The company may at any time and from time to 
time, but not oftener than once a year, demand due proof of such continued dis- 
ability and upon failure to furnish such proof, or if it appears that the insured is 
no longer wholly disabled as aforesaid, no further premiums shall be waived nor 
income payments made.” There was a further provision that the face amount of 
the policy should not be diminished on account of any premium waived or disability 
income payments made, nor should such waived premium or income payments be 
deducted in any subsequent settlement of the policy. 

P laintiff contends that the quoted provisions are ambiguous as to the meaning 
of the term “permanent”; that the provision is susceptible of two constructions: (1) 
To continue during life of insured; (2) that, if the total disability continues for 
six months, it will be deemed permanent, and that parol evidence may be introduced 
to determine the meaning of an ambiguous expression used in the contract. A num- 
ber of decisions of this and other courts are cited, tending to sustain the conten- 
tion that such a provision is ambiguous. 


[1] The policy in controversy was an Iowa contract between Iowa residents 
and to he wholly performed in the state of Iowa. The Iowa law, so far as ap- 
plicable to the policy, became a part thereof as much as though it had been incor- 
porated in the policy. The policy and its provisions must be interpreted pursuant 
to the laws of that state. If it is ascertained that no recovery can be had under 
the policy under the laws of Iowa, then it follows that no recovery can be had in 
this state, and it is wholly immaterial what the holding of this or any state, other 


than Iowa, may be with reference to the same or similar provisions in policies of 
Insurance. 


[2] Defendant pleaded the opinion and decision in the case of Hawkins v. 
John Hancock Mutual Life Ins. Co., 205 Iowa, 760, 218 N. W. 313. In that case 
the supreme court of Iowa had under consideration a policy of insurance, contain- 
ing provisions so similar as to be substantially identical with those presented in the 


instant case. In that case the court held: “A policy which provides for benefits 
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if the insured becomes ‘wholly and permanently disabled’ does not embrace re- 
covery for a disability which has been total for years, but which has terminated at 
the time action for recovery is instituted.” 

In that case plaintiff alleged that on or about the Ist day of March, 1922, he 
became wholly and permanently disabled and remained wholly and permanently 
disabled until November 1, 1925. The policy also contained provisions for waiver 
of premiums and payment of benefits during the continuance of such disability, and 
that such waived premiums and benefits should not be deducted from the amount 
payable under the policy at maturity, and in all material respects was like the pol- 
icy under consideration in the instant case. In the opinion it was said (page 764 
of 205 Iowa, 218 N. W. 313, 315): 

“*Permanent’ cannot be given the meaning of its antonym ‘temporary.’ Unless 
it means ‘permanent,’ it has no practical significance. 

“In the light of these considerations we are of the opinion that the plaintiff 
must fail. The proofs offered by him to the company in support of his claim show 
that at the time they were made the insured was not wholly disabled.” 

The effect of the holding is that the terms “permanent” and “permanently,” as 
used in the policy, must be given their usual and ordinary meaning, and that, if 
the total disability continued for more than six months, but thereafter terminated, 
it could not be considered to be permanent, within the meaning of the policy. It 
would necessarily follow that if the term could be given but the one meaning there 
was no uncertainty or doubtful meaning, and therefore no ambiguity. 

However, plaintiff argues that the holding in the Hawkins case has been super- 
seded by a later decision of the supreme court of Iowa in the case of Kurth v. 
Continental Life Ins. Co., 211 Iowa, 736, 234 N. W. 201. In that case the terms 
of the policy were different. The court there held: “A policy of insurance which, 
inter alia, provides for indemnity ‘if the insured shall furnish satisfactory proof 
that he has been wholly disabled * * * for a period of not less than 60 days, and 
that such disability is presumably permanent, and that he will be wholly and con- 
tinuously prevented thereby from pursuing any gainful occupation,’ does not re- 
quire the proofs for initial indemnity to show that the disability is and will remain 
absolutely permanent and continuous.” In the course of the opinion, in comment- 
ing upon a number of cases cited and relied upon by the defendant, the court said 
(page 749 of 211 Iowa, 234 N. W. 201, 207): “In the Lyon, Hurley, and Corsaut 
Cases, supra [Lyon v. Railway Passenger Assur. Co., 46 Iowa 631; Hurley v. 
Bankers’ Life Co., 198 Iowa, 1129, 199 N. W. 343, 37 A. L. R. 146; Corsaut v. 
Equitable Life Assur. Soc., 203 Iowa, 741, 211 N. W. 222, 51 A. L. R. 1035], this 
court was not required to take into consideration the fact that the insurance com- 
pany had by its own volition set a comparative standard for measuring total and 
permanent disability as respects the ability to pursue any gainful occupation. In 
the instant case we are compelled to take such comparative measure into consider- 
ation. We are not receding from our former holdings, but, by reason of the differ- 
ence in the language of the contract in this case, the above cases relied upon by 
appellant are not controlling.” In the Kurth Case the Hawkins Case was not spe- 
cifically referred to, but other Iowa cases, hilding to a like tenor, were mentioned. 
It appears clear that in the Kurth Case the Iowa court was not receding from its 
holding in the Hawkins Case. The construction given by the supreme court of 
lowa to the policy provisions is controlling in this case. 

From an examination of the entire record, we fail to find any error committed 
by the trial court. 

Whether this court, in construing a Nebraska contract, would make rulings 


similar to those herein made is not involved and is not decided. 
Affirmed. 


ANDERSON v. TNA LIFE INS. CO. 
Court of Appeals of New York. Nov. 20, 1934. 
193 Northeastern Reporter 181. 
:: gy meager 
False ST rnieels material to risk will vitiate life policy (Insurance Law, 
§ 58). 


(For other cases, see Insurance, Dec. Dig. § 256[1].) 
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2. INSURANCE. 

Representation in life policy application as to one’s health and as to physicians 
employed is ordinarily material to risk (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

3. INSURANCE. 

Representation in application for life policy that insured had not consulted 
physicians for diseases mentioned or any other disease, with exception of pneumonia, 
held as matter of law, a false representation material to risk which avoided liie 
policy, where insured, aside from the pneumonia attack, had made four visits to 
physicians for X-ray examination (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action on iife policies by Frances P. Anderson against the A®tna Life Insur- 
ance Company. Judgment for plaintiff entered at Trial Term was affirmed by the 
Appellate Division (241 App. Div. 792, 271 N. Y. S. 2), and defendant appeals. 

Judgments reversed, and complaint dismissed. 

H. Douglass Van Duser and Charles S. Wilcox, both of Rochester, for 
appellant. 

Percival D. Oviatt, Harold H. Barnsdale, and Homer E. A. Dick, all of 
Rochester, for respondent. ‘ 

Pounp, Chief Judge. 

On November 29, 1929, defendant issued to Charles E. Anderson, the husband 
of the plaintiff, who was named therein as beneficiary, a life insurance policy in 
the amount of $10,000. On February 3, 1930, a second policy in the same amount 
was issued. These actions for the amounts of the policies were brought within the 
contestable period. The assured died April 27, 1931. 

In obtaining the policies the assured signed an application which contained, 
among other things, the following questions and answers: 

“9. Have you consulted a physician, specialist, or other practitioner for or 
suffered from any ailment or disease of: * * * 

“c. Stomach, intestines, liver, kidneys or bladder? * * * 

“f. Any other disease or illness or any injury not mentioned above?” 

To all of these questions the applicant answered, “No,” except to 9-f which 
he answered as follows: “Yes. Name of disease, pneumonia. Number of attacks, 
one. Began, February, 1929. Recovered, April, 1929. Results (if within five years 
name and address of every physician consulted), complete recovery. Dr. Hague, 
Rochester, N. Y.” . 

In the application for the second policy of insurance signed February 3, 1930, 
the applicant reaffirmed the answers in his application of November, 1929. He 
further declared that at the time of making the applications he was in sound 
health, that the statements contained in his applications were true, and that he 
had withheld no material allegation concerning his health. 

_. The proofs of death consisted of the claimant’s statement signed by the plain 
uff and the attending physician’s statement. The cause of death is given as 
“stricture of oesophagus.” 

The Appellate Division expressed the opinion that the word “any” as used in 
the application for insurance referred to all diseases, illnesses, or injuries for 
which the assured had consulted a physician within a certain period. It certainly 
reterred to any serious physical ailment for which he was treated by a physician, 
1 not to trifling ailments not affecting good health in general, such as colds or 
constipation (Nowak vy. Brotherhood of American Yeomen, 249 N. Y. 78, 162 
NX. KE. 589; Id., 252 N. Y. 465, 169 N. E. 647), which might not be regarded as 
being in the same class with the enumerated diseases. The court concluded, how- 
ever, that it was constrained to hold that under the ruling in Dilleber v. Home 
Life Ins. Co., 69 N. Y. 256, 25 Am. Rep. 182, there was a question of fact to be 
submitted to the jury whether the answer of the assured as to the physicians 
employed or consulted was honestly and fairly made or whether a portion of the 
truth was fraudulently and intentionally suppressed or withheld. It affirmed the 
judgment below and allowed au appeal to this court. 

_ |1-3] It is undisputed that Dr. Sol C. Davidson treated insured in a profes- 
sional capacity, making four visits from April 19 to April 21, 1927: that the 
msured was sent to him by Dr. Nathan Soble, insured’s general physician, to make 
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an X-ray examination and to take X-ray photographs. Dr. Davidson was not 
allowed to state what, if any, disease, illness, or ailment he found the insured 
suffering from, but it did at least appear that he had been consulted by insured 
for medical advice. Cases calling for an X-ray examination can scarcely be pre- 
sumed to be mere temporary disorders, having no bearing upon general health. The 
inquiry was not to be passed over as trivial. It was made material to the risk. 
Jenkins v. John Hancock Mutual Life Ins. Co., 257 N. Y. 289, 178 N. E. 9. 

In Dilleber v. Home Life Ins. Co., supra, the court said that fraud may be 
predicated upon the suppression of truth, but breach of warranty must be based 
upon the affirmation of something not true. 

Prior to 1906 (when section 58 of the Insurance Law [Consol. Laws, c. 28] 
was enacted) “a breach of warranty contained in an application for insuranc 
constituted a defense to a claim upon the policy, although the warranty related to 
an immaterial matter. A misrepresentation contained in the application on the 
other hand only became a defense if it related to a material matter. * * * A 
misstatement, even though stated in the form of a warranty, if made in good 
faith and without this element of fraud passed into the same class as an ordinary 
representation and became a defense to the policy only if it was material. On the 
other hand, the effect of a misrepresentation was left unchanged by the statute. 
If material it constituted a defense although made innocently and without any 
feature of fraud; it was sufficient that it was material as an inducement for the 
issue of the policy, and was untrue.” Hiscock, C. J., in Eastern Dist. Piece Dye 


Works v. Travelers’ Ins. Co., 234 N. Y. 441, 449, 138 N. E. 401, 403, 26 A. L. R. 
1505. 

The statutory rule has superseded the court made rule. False representations 
will vitiate the policy if material to the risk. Minsker vy. John Hancock Mut. Life 
Ins. Co., 254 N. Y. 333, 173 N. E. 4, 81 A. L. R. 829. A representation as to one’s 
health and as to physicians employed ordinarily is material. “A truthful answer 
might have been followed with a medical examination or further inquiry.” Jenkins 
v. John Hancock Mut. Life Ins. Co., supra, page 293 of 257 N. Y., 178 N. E. 9 
10. 


The answer of 9-f of the application mentioning pneumonia only as a disease 
for which insured had been treated, although apparently complete, is in fact eva- 
sive. Pneumonia was not the only case for which medical advice had been sought 
The holding of the Dilleber Case that there was no breach of warranty because 
the answer was true as far as it went no longer carries any legal consequences 
Such omissions have generally been held to amount to a false answer. Penn Mut. 
Life Ins. Co. v. Mechanics’ Savings Bank & Trust Co. (C. C. A.) 72 F. 413, 421, 
Sr des WR A. BS: 

Even in the Dilleber Case it was held that the policy was void unless the 
answer was honestly and fairly made and no “portion of the truth was fraudu- 
lently and intentionally suppressed or withheld.” Page 264 of 69 N. Y. In that 
case this court found that under the evidence there was a question of fact 
whether the answer constituted a false representation. Here there is no such 
question. 

As a representation it was material to the risk, even though it was made in 
good faith. The false representations were made a part of the policy. Good faith 
requires fair dealing from both parties. In Stanulevich v. St. Lawrence Life Ass'n, 
228 N. Y. 586, 127 N. E. 315, we held that the application being a part of the 
policy the insurer and assured are bound by its terms as a part of the contract ©! 
insurance. 

In Keck v. Metropolitan Life Ins. Co., 238 App. Div. 538, 264 N. Y. S. 892. 
affirmed, 264, N. Y. 422, 191 N. E. 495, the insured in his application for a policy 
made a statement that he had not been attended by a physician during the past 
five years. He had been attended by a physician on three occasions in that period. 
It was held that the misrepresentation was material to the risk as matter of law 
and that the policy was void. 

Here the learned trial justice left it to the jury to say whether or not deceased 
consulted the doctors for some illness. In view of the undisputed evidence it seems 
fanciful to urge that he may have consulted physicians without being ill or with- 
out being treated. Under the circumstances, it was for the defendant to know and 
judge what the consultation was about and to determine whether it was in retet- 
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e1ice to a material matter. Saad v. New York Life Ins. Co., 201 App. Div. 544, 
546, 194 N. Y. S. 445, affirmed 235 N. Y. 550, 139 N. E. 730. 

Reliance is placed by the plaintiff on _ case of Murphy v. Union Centrai 
Life Ins. Co., decided without opinion in 255 N. Y. 617, 175 N. E. 338. That case 
has but a superficial resemblance to this case. There was on the evidence a ques- 
tion of fact as to whether the visits to a physician were professional or social. 
The Dilleber Case, supra, was not considered by the court as material to the 
decision. 

The judgments should be reversed and the complaint dismissed, with costs in 
all courts 

Crane, Lehman, O’Brien, Hubbs, Crouch, and Loughran, JJ., concur. 

Judgments reversed, ete. 


SHAPIRO v. INDEPENDENT ORDER, BRITH ABRAHAM OF UNITED 
STATES OF AMERICA. 
Municipal Court, City of New York, Borough of Queens, Fifth District. 
Nov. 28, 1934. 
275 New York Supplement 622. 
1. INSURANCE. 

For purposes of statute permitting presumption of death from unexplained 
absence of seven years, it is not necessary that court should require evidence suf- 
ficient to warrant finding of presumption of death (Civil Practice Act, § 341). 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

2. INSURANCE. 

Under by-laws of fraternal benefit insurance corporation requiring proof of 
actual death of member, beneficiary held not entitled to recover on proof that 
court had issued decree declaring assured legally dead after unexplained absence 
of more than seven years (Civil Practice Act, § 341). 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

3. INSURANCE. 

Fraternal benefit insurance corporation having reserved right to amend by-laws, 
provision requiring proof of actual death of member to secure benefits, which pre- 
vented recovery under presumption of death from unexplained absence, had retro 
active effect, though adopted two years after member’s disappearance (Civil Prac- 
tic Act, § 341). 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

4, INSURANCE. 

Amendment of constitution and by-laws oi fraternal benefit insurance corpora- 
tion to require proof of actual death of member held not unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

\ction by Mollie Shapiro against the Independent Order, Brith Abraham oi 

United States of America. 

Complaint dismissed on merits. 

Milton Wiesenberger, of New York City, for plaintiff. 

Leon Sanders, of New York City, for defendant. 

Morris, Justice. 

This action or controversy has been submitted to the court on an agreed 
statement of facts. 

The plaintiff and one Morris Shapiro intermarried in the city of New York in 
the year 1905. 

Prior thereto, and some time in the year 1900, said Morris Shapiro was regu- 
larly admitted to and became a member of the H. Weiss Abraham Lodge No. 1, 
a subordinate lodge of the defendant herein. The defendant is a fraternal benefit 
msurance corporation, composed of many subordinate lodges. 

On or about October 15, 1900, defendant issued to Morris Shapiro its benetit 
certihcate No. 118867, wherein and whereby it agreed that, in consideration of the 
payment by said Morris Shapiro of the dues then due and of all dues, assess- 
err aud taxes thereafter to become due to said H. Weiss Abraham Lodge No. 
1 and to defendant, it would pay the sum of $500 as a death benefit to the bene- 
heiary or beneficiaries named by the said Morris Shapiro upon his death, provided 





716 The Insurance Law Journal, Vol. 84 [April, 1935 


that at the time of his death he should have complied with the constitution 
and laws of the defendant. 

The plaintiff and Morris Shapiro lived together from the time of their mar- 
riage in 1905 until December 7, 1926, and there are two daughters, the issue of 
said marriage, one born in 1907, the other born in 1913. 

On or about December 7, 1926, Morris Shapiro disappeared from his home 
and has never been seen nor heard from since. 

The plaintiff made diligent search for her absentec husband, but no trace of 
him was ever found. 

On or about April 2, 1934, plaintiff commenced a proceeding in the Surrogate’s 
Court of Queens county to have said Morris Shapiro declared legally dead, and, 
after having duly established the necessary jurisdictional facts, a hearing was had 
before the surrogate of Queens county, who on July 2, 1934, duly signed a decree 
declaring Morris Shapiro legally dead. 

The plaintiff, on the 23d day of July, 1934, served upon the defendant a 
certified copy of the surrogate’s decree, declaring Morris Shapiro legally dead, 
and offered to surrender defendant’s death benefit certificate No. 118867 upon pay- 
ment to her of the $500 death benefit, but the defendant returned the certified 
copy of the surrogate’s decree to plaintiff, and refused to pay her the death 
benefit money on the ground that she had failed to comply with its constitution 
and laws so as to entitle her to said money. 

The by-laws which defendant claimed were not complied with were adopted 
in 1928 and are as follows: 

“No time of absence or disappearance on the part of the member without 
proof of actual death shall entitle his beneficiary or beneficiaries to receive the 
benefits hereinafter provided for.” Article XIV, § 6, constitution and by-laws. 

“No death benefit shall be payable until the claimant shall have complied with 
all the requirements of these laws, of the Executive Board and of the Death 
Benefit Committee.” Article XIV, § 4, constitution and by-laws. 

At the time of the commencement of this action Morris Shapiro was a mem- 
ber in good standing of the H. Weiss Abraham Lodge No. 1 and of the defend- 
ant; his dues having been paid by this plaintiff from the time of his disappearance 
in 1926 until the commencement of this action on August 6, 1934. 

The question submitted to this court for decision is whether the plaintiff, on 
the above facts, is entitled to payment of the $500 death benefit from the defend- 
ant, or whether article XIV, § 6, of the constitution and by-laws of the defendant 
are a bar to her recovery. 

The plaintiff's contention briefly stated is that she is entitled to recover, first. 
because the addition of article XIV, § 4, and of article XIV, § 6, constitution and 
by-laws, in 1928, thereby modifying the constitution and by-laws two years alter 
Morris Shapiro disappeared and twenty-eight years after he joined as a member 
is not binding on the plaintiff; and, second, that even assuming but not admitting 
that the defendant under its constitution and by-laws had power to add article 14, 
§ 4 and section 6, nevertheless because of the decree of the surrogate of Queens 
county and construing the phrase “proof of actual death” the overwhelming weight 
of authority favors a recovery by the plaintiff. 

[1, 2} These contentions may best be answered by considering the last prop- 
osition first. In this state section 341 of the Civil Practice Act permits the pre- 
sumption to be drawn from an unexplained absence of seven years that a person 
is dead. “He may not be dead, but he will be presumed to be dead for the purpose 
of fixing the rights of those known to be living.” In re Wagener, 143 App. Div. 
286, 288, 128 N. Y. S. 164, 166, and for the purposes of the section it is not 
necessary that the court shall require evidence sufficient to warrant a finding or 
presumption of death, In re Heilweil, 232 App. Div. 610, 250 N. Y. S. 670. 

Assuming the contract between the parties to be that the benefit shall be paid 
to the beneficiary upon proof of actual death of Morris Shapiro and the plaintit 
submitted proof that the Surrogate’s Court of Queens county issued a decree 
declaring the assured legally dead, is the plaintiff entitled to payment? 

A great many courts answer the question in the affirmative upon the theor) 
that no corporation can by a provision in its regulations set aside a law 01 the 
state and make rules of evidence to suit its own ends and desires, Sovereign Camp, 
W. O. W. v. Piper (Tex. Civ. App.) 222 S. W. 649, and that it would be impos- 
sible for. a beneficiary to prove the death of the insured under these circumstances 
even though the fact of death would be presumed to exist under the established 
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legal principles, McCormick v. Woodman of the World, 57 Cal. App. 568, 207 P. 
943, citing as authority cases in Michigan, Louisiana, and Texas, while Missouri 
in Cobble v. Royal Neighbors of America, 291 Mo. 125, 236 S. W. 306, 21 A. L. 
1346, holds that a by-law which runs counter to the rules of evidence established 
by both common law and statute is void. 

In Kelly v. Supreme Council of the Catholic Mutual Benefit Association, 46 
App. Div. 79, at page 82, 61 N. Y. S. 394, 395, Judge McLaughlin clearly and 
distinctly states the law in this state: “Plaintiff's husband and the defendant had 
a legal right to agree as to the proof which should be furnished concerning his 
death before a liability to pay should arise. The presumption ‘that death has 
occurred after a continued absence unheard from, for a period of seven years, 
is a rule of evidence. This presumption the parties have a perfect right to agree 
shall not apply, and that such absence shall not be evidence of death. The word 
‘actual’ used in the certificate has a definite and well-understood meaning. It is 
something real, in opposition to constructive or speculative, something existing in 
fact By its use the defendant manifestly iniended to and did provide against lia- 
bility mm a case of speculative or presumptive death. In other words, it sought to 
provide against liability in just such a case as this. The parties, as we have seen, 
had a legal right to enter into an agreement of this character, and it cannot be 
said to be ‘illegal, unrcasonable, inconsistent with the objects and purposes of tite 
corporation, or repugnant to the law, to public policy or to good morals.’ ” 

The Kelly Case was cited with approval in Illinois in Steen v. Modern Wood- 
men of America, decided in 1920, 296 Ill. 104, 129 N. E. 546, 17 A. L. R. 406, in 
Becker v. Interstate Business Men’s Acc. Ass’n of Des Moines (C. C. A.) 265 
F. 512, while the Court of Civil Appeals of Texas declined to follow the Kelly 
Case in Supreme Ruling of Fraternal Mystic Circle v. Hoskins, 171 S. W. 812. 

In view of the decision in the Kelly Case, supra, the plaintiff is not entitled 
toa recovery if the defendant had the right to amend its by-laws and constitution. 

\3] This brings us to the other contention cf the plaintiff that article XIV, 
§ 6, and section 4 of the constitution and by-laws of the defendant adopted in 
1928, two years after the disappearance of Morris Shapiro, are invalid and there- 
fore do not relieve the defendant from liability. 

In Modern Woodmen of America v. White, 70 Colo. 207, 199 P. 965, 17 
A. L. R. 393, the Supreme Court of Colorado, in writing its opinion following 

hat it contends is the weight of authority, held that, because the by-law was 
adopted after the certificate was issued, substantial rights which rest upon the 
contract caunot be abrogated by new by-laws, even where the power to make 
them is reserved. The court cited with approval similar doctrine as expressed by 
the Supreme Court of Wisconsin in Sweet v. Modern Woodmen of America, 169 
Wis. 462, 467, 172 N. W. 143, by the Supreme Court of Nebraska in Garrison vy. 
ara Woodmen of America, 105 Neb. 25, 178 N. W. 842, by the Supreme Court 

Minnesota * Boynton v. Modern Woodmen of America, 148 Minn. 150, 181 
x W. 327, 17 A. L. R. 401, by the Supreme Court of Iowa in Haines v. Modern 
Woodmen of faa 189 Iowa, 651, 178 N. W. 1010, and other cases in Texas 
and Iowa. The reasons stated in the Colorado case are (a) that the by-law was 
unreasonable aud therefore invalid because it destroys or materially affects the 
rights of the member under the certificate; (b) that such a by-law 


interferes with 
me o 


the functions of a court in the matter of determining issues of fact. 


f 
The Supreme Court in Colorado declined to accept the reasoning or the con- 
clusion reached in Steen v. Modern Woodmen of America, 296 Ill. 104, 129 N. E. 


346, 17 R. 406, which cited with approval the Kelly Case, supra. 

In - Saad case Morris Shapiro agreed that he would comply at all times 
“with the constitution and laws of the order and the said lodge as they now 
exist, or as they hereafter may be amended, altered or modified all of which are 
to be taken as part hereof.” 

“The relator had a right to become a member of this corporation, and to 
agree to be governed by its charter and by-laws, and when he did so they expressed 
Ne contract by which he and every other member were bound, and which meas- 
ured their rights, duties and liabilities as members thereof. Weston v. Ives, 97 
N. Y. 222; Belton y. Hatch, 109 N. Y. 593 17. N. E. 225, 4 Am. St. Rep. 495]; 
O'Brien y. Grant, 146 N. Y. 163, 173 [40 N. E. 871, 28 L. R. - : ie In re 
Haebler New York Produce Exchange, 149 N. y. 414, 427, 44 N. E. 87, 91. 





r 


718 The Insurance Law Journal, Vol. 84 [April, 1935 


The right to amend, alter, or modify having been reserved in the certificate 
article XIV, § 6, and article XIV, § 4, has a retroactive effect. Wright v. Knights 
of Maccabees of the World, 196 N. Y. 391, 401, 89 N. E. 1078, 31 L. R. A. (N 
S.) 423, 134 Am. St. Rep. 838. 

Judge Cardozo in Steuernagel v. Supreme Council of Royal Arcanum, 234 
N. Y. 251, at page 257, 137 N. E. 320, 322, states: “We find no merit in the argu- 
ment that the amendment of the by-laws did not touch existing members. The 
application for membership and the certificate itself expressly pledge submission 
to by-laws thereafter adopted as well as by-laws then in force. We assume that 
even under such a contract, the power of amendment is not exempt from all 
restraint, The cases sometimes say that the power will not be extended so as to 
destroy a vested right. Evans vy. Southern Tier Masonic Relief Ass’n, 182 N. Y. 
453, 456 [75 N. E. 317]; Beach v. Supreme Tent K. of M., 177 N. Y. 100, 104 
[69 N.*E. 281]. What is meant is that the change must be reasonable in nature 
and degree. Weber v. Supreme Tent of Knights of Maccabees of the World, 172 
N. Y. 490, 494 [65 N. E. 258, 92 Am. St. Rep. 753]. The distinction is between an 
amendment transforming the contract of membership in its fundamental scheme 
and purpose, and one affecting merely the forms and methods of administration, 
the course of practice and procedure, things incidental and subordinate rather than 
primary and essential. Ayers v. Grand Lodge, Ancient Order of United Workmen, 
State of New York, 188 N. Y. 280, 286 [80 N. E. 1020]; Weber v. Supreme Tent 
ef K. of M. supra.” 

[4] Can it be said that an amendment or modification requiring proof of 
actual death is unreasonable? The Appellate Division, First Department, in the 
Kelly Case, has held that such an agreement if made between the parties as to 
the proof to be furnished concerning death before a liability to pay should arise 
is not “illegal, unreasonable, * * * or repugnant to the law, to public policy or 
to good morals.” 

A by-law similar to the one challenged has been sustained in Cobble v. 
Royal Neighbors of America (Mo. App.) 219 S. W. 118; McGovern v. Brother- 
hood of Locomotive Firemen & Enginemen, 31 Ohio Cir. Ct. 243 affirmed 85 Ohio 
St. 460, 98 N. E. 1128; Porter v. Home Friendly Society, 114 Ga. 937, 41 S. E. 
45; and Steen v. Modern Woodmen of America, supra. 

In Steen v. Modern Woodmen of America, supra, the Supreme Court of 
Illinois following the reasoning in the Kelly Case, supra, states (page 552 of 129 
N. E., 296 Ill. 104, 119): “The purpose of this by-law is to protect the members 
and their beneficiaries by protecting the benefit fund against doubtful and unjust 
claims,” contending that it is not contrary to public policy to follow a “rule of 
evidence based upon human experience, rather than upon necessity and conveni- 
ence” and that in a society organized not for profit “the rule of evidence estab- 
lished by this by-law is for the mutual benefit of all the million members of this 
society. 

Such an amendment as in the instant case does not destroy a substantial right, 
but affects “merely forms and methods of administration, the course of practice 
and procedure,” the manner or method to be followed -to collect after death, and 
the character of proof to be submitted—a reasonable change to meet new conditions. 

The Supreme Court of the United States has held that, where the member in 
his original application has agreed to conform to the laws of the order then in 
force or thereafter to be enacted, the society has the power, under the provisions 
of the United States Constitution, to change such laws even so far as to affect 
rights to the benefit fund. Supreme Council of Royal Arcanum v. Green, 237 U. >. 
531. 35 S. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771; Supreme Lodge, Knights 
of Pythias v. Mims, 241 U. S. 574, 36 S. Ct. .702, 60 L. Ed. 1179; Supreme Lodge, 
Knights of Pythias v. Smyth, 245 U. S. 594, 38 S. Ct. 210, 62 L. Ed. 492. ; 

I find therefore that article XIV, § 6, of the constitution and by-laws of. the 
defendant are a bar to the recovery by the plaintiff, and the plaintiff's complaint 
should be dismissed on the merits. 


RUNYON v. WESTERN & SOUTHERN LIFE INS. CO. 
Court of Appeals of Ohio, Lawrence County. March 30, 1934.- 


192 Northeastern Reporter 882. 
INSURANCE. 


Where life policy provided for double indemnity in case of accidental death, 





iat 


unle 
viol: 
cau: 
tion 


den 
ame 
mea 
indi 


rest 


dec 
def 


ibers 
njust 
e of 
\ eni- 
stab- 

this 


‘ight, 
ictice 
and 
Hons. 
er in 
on in 
sions 
affect 
U.S 
ights 
odge, 


f the 
plaint 


i.dfe | Runyon: v. Western & Southern Life Ins. Co. 719 


unless death was caused by or attributed to as result, directly or indirectly, of 
violation of law by insured, double indemnity could not be recovered for death 
caused by burns while insured was confined in state penitentiary, since his viola- 
tion of law for which he was confined was “indirect” cause of his death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Syllabus by the Court. 

There can be no recovery under a policy of life insurance containing an acci- 
dental death benefit provision for the payment of an amount equal to the original 
amount of the policy, payable as a death claim, if death was caused by accidental 
means, unless such death be caused by or be attributed to as the result, directly or 
indirectly, of any violation of law by the insured, where the insured received burns 
resulting in his death while imprisoned in the Ohio penitentiary. 

Action by Sarah Runyon, as administratrix of the estate of Garland Runyon, 
deceased, against the Western & Southern Life Insurance Company. Judgment for 
defendant, and plaintiff brings error—[Editorial Statement. ] 

Affirmed. 

: A. McCown, of Ironton, for plaintiff in error. 

Corn, Jenkins & Collier, of Ironton, for defendant in error. 

BiossEr, Presiding Judge. 

Sarah Runyon, as administratrix of the estate of Garland Runyon, deceased, 
fled her petition in the court of common pleas against the Western & Southern 
Life Insurance Company, a corporation, in which she alleged that she was entitled 
to recover on a policy of insurance, issued to Garland Runyon, whose death was 
caused by burns received in a fire which occurred while he was confined in the 
Ohio penitentiary as a result of a conviction for a felony. 

The defendant filed an answer alleging several defenses, the fourth of which 

sas follows: “Defendant adopts the admissions and denials of its first defense and 
jut er says that the rider containing the accidental death benefit provision attached 
to said policy provided for the payment of an amount equal to the origina! amount 
of the policy payable as a death claim if death resulted from bodily injuries caused 
irectly, exclusively and independently of all other causes by external violence and 
purely accidental means unless such death be caused by, or be attributed to as the 
result, directly or indirectly, of any violation of law by the insured. And defend- 
ant says a at the time said insured received the burns resulting in his death, if 
he did, he was imprisoned in the Ohio penitentiary under sentence thereto by ‘the 
Cour t of Common Pleas of Lawrence County, Ohio, for a violation of law, to-wit, 
the commission of a felony, but for which violation of law said defendant would 
not have been present at and in said penitentiary and exposed to the hazard of 
said fire and would not have lost his life therein; and by reason of the premises 
even if it should be found that said policy was then in force and effect, which de- 
iendant denies, the death of said insured, if caused by accidental means, resulted 
irom and/or was attributable to a violation of law, by reason whereof defendant 
is not = for the payment of accidental death benefits under said policy and 
said rider 
\ demurrer was filed to this defense, which was overruled by the court. The 
plaintiff not desiring to plead further, final judgment was entered in favor of the 
insurance company. A reversal is sought in this court. 

The sole question for determination is whether the terms of the policy entitle 
the plaintiff to recover for the death of the deceased, which was caused by a fire 
in the Ohio penitentiary, where he was confined for the commission of a felony. 
The defense in question alleges that the policy provided for the payment of the 
amount stipulated if death resulted from bodily injury, “unless such death be 
caused by or be attributed to as the result, directly or indirectly, of any violation 
of law by the insured.” It is urged by the plaintiff that the violation of law for 
whi ra the deceased was confined in the penitentiary was not the proximate cause 
of his death, but only the remote cause, and that for that reason the provision of 
the policy does not prevent a recovery. It is true that the proximate cause of the 
death of the deceased was the fire. The indirect cause of his death was his un- 
lawful act which caused his confinement in the penitentiary, resulting in his death 
vy means of the fire. 

\ number of adjudicated cases have been cited by counsel for the plaintiff 
and defendant. Most of these cases in their facts can be distinguished from the 
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present case. There is some confusion in the reported cases, for the reason that 
some courts treat the transaction as in the nature of a tort, and hold the insurer 
liable on the ground that the unlawful act was not the proximate cause of the 
death. Some cases hold that the violation of law by the insured is in the nature of 
a condition, rather than an immediate cause of the injury. But, under a clause of 
the kind contained in the policy in this case, the courts hold that the insurer is not 
liable if the policy expressly excludes liability for an injury of which a violation 
of law is either the proximate or remote cause or the condition producing the in- 
jury. Duran y. Standard Life & Accident Ins. Co., 63 Vt. 437, 22 A. 530, 13 L. R. 
A. 637, 25 Am. St. Rep. 773. 

As the action is founded on contract, it is necessary to construe the terms 
used in the policy. If the word “indirectly” was omitted, leaving the word “di- 
rectly” without any qualifying word or phrase, the policy might well be construed 
as requiring the violation of law to be the proximate cause of death; but the word 
“indirectly” used in the policy must be given its usual meaning. 

“Indirect, as defined by the Century Dictionary and Cyc., is ‘not direct in re- 
lation or connection; not having an immediate bearing or application; not related 
in the natural way,’ etc., which is not the same meaning as direct, nor equivalent 
thereto.” Southern Traction Co. v. Gee (Tex. Civ. App.) 198 S. W. 992, 993, 31 
Corpus Juris, 884; 22 Ruling Case Law, 218. 

The leading authority construing the phrase used in this policy is the English 
case of Coxe v. Employers’ Liability Assurance Corp., [1916] 2 K. B., 629. In that 
case by a policy of insurance, the deceased, a reserve military officer, was insured 
against death within the kingdom “directly or indirectly caused by, arising from 
or traceable to * * * war,” the realm then being in a state of war. While in Eng- 
land walking along a railroad track to inspect some guards he was killed by a 
train. It was held that the words “directly or indirectly” could not be reconciled 
with the maxim “causa proxima non remota spectatur” (the direct and not the 
remote cause is considered), which would have been applicable had the words not 
been in the condition, and, the deceased having been placed in a position of special 
danger by reason of his military duties consequent upon the war, it was proper 
to find that the death was indirectly caused by the war. This case is quoted in the 
text of Porter’s Law of Insurance (7th Ed.), 473. 

The deceased was in the penitentiary by reason of his violation of law. Had 
ie not violated the law, he would not have been there and been subjected to the 
hazard of the fire. His violation of law was the indirect cause of his death. By 
the very terms of the policy a recovery is precluded. 

We accordingly hold that the fourth defense of the answer was good as 
against the demurrer, and the judgment is affirmed. 

Judgment affirmed. 

Middleton and Mauck, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. WARE. No. 22792. 
Supreme Court of Oklahoma. Oct. 16, 1934. 
Rehearing Denied Dec. 4, 1934. 
37 Pacific Reporter (2d) 905. 
1. INSURANCE. 

Where action on life policy is defended on ground that fraudulent misrepre- 
sentation or concealment of material fact by applicant rendered policy void, and 
evidence is conflicting, question should be submitted to jury under proper instruc 
tions. 

(For other cases, see Insurance, Dec. Dig. § 668|6].) 

3. INSURANCE. 2 ai 

Phrase “sound health” as used in life polscy means state of health unimpaired 
by any serious malady of which insured has knowledge. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

4. INSURANCE. 

Where insurer’s physician examines applicant and there is no change 1! 
insured’s condition between dates of application and issuance of- policy, policy 
becomes binding. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 
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5. INSURANCE. 

Clause in life policy requiring insured to be in sound health at time of execu- 
tion of policy is intended to protect insurer against change of condition after 
application and examination is made and before execution of contract. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Syllabus by the Court. 

1. In a suit on an insurance policy, where it is contended that a false and 
fraudulent misrepresentation or concealment of a material fact by the applicant 
for insurance has rendered the contract of insurance void, and where the evidence 
is conflicting, or ‘different inferences may be legitimately drawn from the evidence, 
the question should be submitted to the jury under instructions which take into 
account the materiality of the misrepresentations and the fraudulent purpose of 
the applicant to deceive. 

The instructions in this case examined, and held that as a whole they 
submitted the question of fraud and deceit under the test laid down above. 

In a law action where there is competent evidence which reasonably tends 
to support the verdict of the jury, and no prejudicial errors are shown in the 
instructions of the court or the admission of evidence, the findings of the jury 
will not be disturbed on appeal. 

4. The phrase “Sound Health,” as used in an insurance policy, means or 
implies a state of health unimpaired by any serious malady of which the insured 
or applicant for insurance had knowledge. 

5. Where an insurance company causes a physical examination of the insured 
to be made by its physician and takes an application for insurance made without 
fraud, thereafter accepts the risk, and issues its contract of insurance, and there 
is no change in the candle of the insured between the dates of the application 
and the execution of the contract, the policy becomes a binding contract of insur- 
ance and not a conditional contract subject to be avoided by subsequent discovery 
of some latent infirmity after the policy has matured into a mortality claim. This 
notwithstanding a clause in the policy that it would be void if the insured were 
not in sound health at the time of the execution of the policy. This clause is 
intended to protect the insurance company against change of condition after the 
application and examination is made and before the execution of the contract. 

6. Where certain evidence is excluded over the objection of the defendant, 
but at subsequent stages of the trial substantially the same questions are asked 


= witness and answered without objection, the error, if any, is cured and becomes 
harmless. 


fairly 


Appeal from District Court, Oklahoma County; Wyley Jones, 


Action by Bessie Mary Ware against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 


Affirmed. 
William M. Franklin, of Oklahoma City, 
Earl Sadler and Howard B. Fisher, both of Oklahoma City, 


error, 


Judge. 


for plaintiff in error. 
for defendant in 


Per Curiam. 

The plaintiff instituted this action to recover a money judgment on a policy 
of life insurance issued by the defendant on the life of Gene Carolyn Ware, the 
infant daughter of the plaintiff, Bessie Mary Ware, who was named as beneficiary 
therein, The defense to the action was fraud, deceit, and misrepresentations of 
the plaintiff as to the health of the insured, and that the insured was not in 
“Sound Health” at the time of the execution of the policy. The policy was exe- 
cuted in pursuance of a written application made by the plaintiff, but which was 
not attached to or made a part of the policy, and upon physical examination made 
VY a physician selected and authorized by the insurance company. The applica- 
tion, among other things, contained this question and answer: “24. What medical 
or surgical attention have you had in the last five years? No.” 


Certain premiums were paid to the agent with the application. The policy, 
when issued subsequent to the application and medical examination, contained this 
express provision: “No obligation is assumed by the company prior to the date 
hereof, nor unless on said date the insured is alive and in sound health. Should 
the proposed insured not be alive or not be in sound health on the date hereoi, 
any amount paid to the company as premiums hereon shall be returned.” 
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The evidence showed without controversy that some six months prior to the 
date of the application the insured child vomited and the plaintiff consulted one 
Dr. Lowry about it, who took the child out to his hospital for observation, but 
she did not go to bed or exhibit any serious symptoms, and the doctor did not 
disclose the result of his diagnosis; in fact, said he did not know what was the 
cause of the condition, but recommended a diet, which was followed, and the 
child apparently recovered. At the time of the application, she was in apparent 
sound health, going to school, playing with other children, and was robust and 
two pounds overweight for her age. 

The plaintiff testified that the manner of making the application was, that the 
agent of the defendant would read the questions, she would announce her answers 
and he would put them down, and, when finished, she signed it without reading 
it, assuming that he had correctly propounded the questions; that the agent read 
the question as if it stated, “Has she ever had any contagious diseases or surgical 
operation.” To which she answered “No,” and truthfully so. The agent denied 
this. 

The insured child died about six months after the execution of the policy after 
an illness of several days. The cause of death was a puzzle to the attending 
physicians, and apparently out of their own curiosity they held a post mortem 
autopsy. Dr. Lowry testified that he did not participate in the autopsy, but learned 
from the pathologists of the hospital that the child had gastric hemorrhages and 
an enlarged spleen. This witness gave it as his opinion, based upon the autopsy 
and his previous connection with the case, that the child was not in good health 
at the time of the execution of the policy. The plaintiff testified that she knew 
nothing of the condition until after the death of the child; that the child was in 
apparent good health, eating regularly, attending school regularly, and was strong 
and robust. 

[1] On this record the defendant requested a peremptory instruction for a 
verdict in its behalf on the theory that the uncontroverted evidence was thai 
plaintiff's answer to question 24 was false and material to the risk, and that the 
uncontroverted evidence was that the insured was not in sound health at the date 
of the execution of the policy, and that the policy was a conditional contract of 
insurance subject to avoidance at any time independently of the question of fraud 
and acceptance of the risk, upon proof that the insured was not in sound health 
when it was issued. The defendant also requested the court to submit to the jury 
the question of whether the insured was as a matter of fact in sound health when 
the policy was issued, independently of the question of fraud or intent to deceive 
or knowledge of the plaintiff as to the latent malady of which she may have died 

|2| The court refused these requests, and submitted the case to the jury upon 
the question of fraud. We have examined the instructions which were given and 
find that they fairly submit this question to the jury. The evidence is sufficient t 
sustain the verdict. 

13-5] However, it is seriously contended that there was no final acceptance ot 
the risk by the insurance company; that the policy was a conditional contract ot 
insurance subject to be avoided at any time, independently of the question of 
fraud, upon proof that the insured was not in sound health as a matter of fact 
at the time of execution of the policy; that the question of whether or not the 
insured was an insurable risk remained an open question to be determined at any 
time, even by post mortem autopsy after the policy had matured into a mortality 
claim. 

We are unable to agree with this contention. The application was made on 
July 3lst. The medical examination was made a few days later. The policy was 
issued on August 19th. The provision above quoted to the effect that the company 
assumed no liability prior to the date thereof and not then unless the insured was 
alive and in “Sound Health,” and agreeing to return the premium which had been 
collected, was intended to protect the company against any change of condition 0! 
discovery of anv additional information material to the risk in the interim between 
the application and issuance of the policy. The phrase “Sound H ealth,” as used, 
means a state of health unimpaired by any serious malady of which the insured 
or applicant had knowledge. If an insurance company desires to exclude from the 
coverage of the policy latent and unknown bodily conditions, they should use 
more apt language for that purpose. National Life & Accident Insurance Co. \ 
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Shermer, 161 Okl. 77, 17 P.(2d) 401; Pritchard v. American National Insurance 
Co. of Galveston, Texas, 139 Okl. 248, 281 P. 774. 

In the case of Sovereign Camp, W. O. W. v. Brown, 94 Okl. 277, 221 P. 
1017, 1021, this court quoted with approval from the case of Greenwood v. Royal 
Neighbors, 118 Va. 329, 87 S. E. 581, Ann. Cas. 1918D, 1002, wherein it was said: 
“The phrase, ‘good health,’ as. used in its common and ordinary sense by a person 
speaking of his own condition, undoubtedly implies a state of health unimpaired 
hy any serious malady of which the person himself is conscious. He does not 
mean that he has no latent disease of which he is wholly unconscious. If by the 
phrase ‘good health’ an insurance company desires to exclude every disease, though 
latent and unknown, it must do so by distinct and unmistakable language.” 

In the case this court held: “To be in ‘sound bodily health’ is a comparative 
term, and a man with a temporary indisposition such as to cause no apprehension 
of anything serious can accept a policy of insurance ‘in sound bodily health,’ 
without being considered to have perpetrated any fraud upon the company or to 
have rendered his insurance contract void by reason of a violation of its terms.” 

In the case of Mid-Continent Life Insurance Co. v. House, 156 Okl. 285, 10 
P.(2d) 718, this court said: “In an application for insurance which provides that 
the company shall not incur any liability upon said application until the policy has 
been issued by the company and the first premium has actually been paid to and 
accepted by the company and the policy has been accepted by said insured during 
her life time and good health, held: That such a provision is for the benefit of 
the insurer to protect such company against a contingency which might arise in 
that interim during which the insured might become seriously ill, suffer a severe 
injury impairing her health, and to guard against the delivery of such policy in 
the event of the death of the insured.” 

In the case now under consideration, there was no proof that the insured was 
not in “Sound Health” at the time of the execution of the policy as that phrase 
is defined in the case above cited. The instruction requested by the defendant and 
refused by the court did not take into consideration the question of intent or 
purpose to deceive or knowledge by the insured or the applicant of the latent 
bodily infirmity of the insured, which was disclosed by the autopsy. There was no 
error in refusing this instruction. We think the reasoning of the Supreme Couit 
of Iowa in the case of Roe v. National Life Insurance Association, 137 Iowa, 696, 
15 N. W. 500, 501, 17 L. R. A. (N. S.) 1144, is not subject to any rational 
criticism. Therein the court said: “In other words, the insurer, having elected to 
investigate the physical condition of the insured, is bound by the conclusion of 
its authorized agent and specialist, unless this has been induced by fraud or deceit 
on the part of the insured. * * * This merely requires the parties to deal ‘at 
arm’s length’ when contracting, and without reservation on the part of the insurer 
of the right to reinvestigate the same subject, after the insured has departed this 
life, with the design of depriving the beneficiary of the bounty intended. * * * 
A company or association is entitled to no more consideration than an individual 
in being compelled to suffer the consequences of bad bargains, and if an applicant 
for insurance, without practicing deception either by false representations or con- 
cealing facts he should disclose. can obtain a policy of insurance on his life, 
even though not a good risk, we know of no reason for not enforcing performance 
of its conditions.” 

There are decisions of other jurisdictions construing contracts very similar to 
the one now before the court, which have held that such contracts were condi- 
tional contracts of insurance subject to be avoided by reinvestigation of the insura- 
hility of the risk at any time. The rule announced in these cases appears to us to be 
unsound and an unfair interpretation of the contract, not in accordance with the 
real intent of the parties to the contract, and contrary to the previous expressions 
of this court on the subject. 

. We find no error in action of the trial court in refusing to direct a verdict 
lor the defendant and in refusing to give the instruction requested by the defendant. 
Finding no error in the record, the judgment of trial court is affirmed. 

The Supreme Court acknowledges the aid of Attorneys Everett Petry, J. H. 
Maxey, and George S. Ramsey in the preparation of this opinion. These attorneys 
fonstituted an advisory committee selected by the State Bar, appointed by the 
judicial council, and approved by the Supreme Court. After the analysis of law 
and facts was prepared by Mr. Petry and approved by Mr. Maxey and Mr. Ramsey, 
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the cause was assigned to a justice of this court for examination and report t 
the court. Thereafter, upon consideration, this opinion was adopted. 

DAMON MUT. BEN. ASS’N v. HOFFMAN. No. 21886. 

Supreme Court of Oklahoma. Sept. 25, 1934. 
Rehearing Denied Oct. 16, 1934. 
Second Petition for Rehearing Denied. Dec. 4, 1934. 
37 Pacific Reporter 947. 

1. INSURANCE. 


Where mutual benefit life policy expressly makes association by-laws part of 
contract between association and insured, insured is charged with knowledge of 
provisions of by-laws and is bound by terms thereof (St. 1931, § 10623). 

(For other cases, see Insurance, Dec. Dig. § 718.) 

2. INSURANCE. 

Where by-laws of mutual benefit association provided that failure to pay all 
dues and assessments on certain date should operate to suspend insured from bene- 
fits of association until reinstated on certificate of good health, nonpayment of 
dues and assessments within time required suSpended insured until reinstated as 
provided in by-laws (St. 1931, § 10623). 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

3. INSURANCE. 

Where assessments on life policy issued by mutual benefit association were not 
paid, beneficiary could not recover on policy because vice president and general 
manager of association solicited policy on representation that he would take care 
of assessments in return for certain goods of insured, since such oral agreement 
was unauthorized and in conflict with association’s by-laws and insured was 
charged with knowledge of such fact, St. 1931, § 10623). 

(For other cases, see Insurance, Dec. Dig. § 754.) 


Syllabus by the Court. 

1. Where, under the terms of a benefit certificate, the by-laws of the brother- 
hood are expressly made a part of the contract between the brotherhood and the 
member to whom the benefit certificate is issued, such member is charged with 
knowledge of the provisions of such by-laws and is bound by the terms thereot. 

2. Where the by-laws of such order provide that the failure of any member to 
pay all dues and assessments upon a certain date shall operate to suspend each 
member from the benefits of such society until reinstated upon a certificate ot 
good health, the nonpayment of such dues and assessments operate ipso facto to 
suspend such member until reinstated as provided in the by-laws. , ; 

3. The soliciting agent of such insurance, even though he is the vice president 
and general manager of the company, has' no authority to make oral agreements in 
conflict with the provisions of the by-laws. And the insured is charged with 
knowledge that the oral agreement is contrary to the by-laws and beyond the au- 
thority of the agent. 

Appeal from District Court, Oklahoma County; Wyley Jones, Judge. —__ 

Action by Rose D. Hoffman against the Damon Mutual Benefit Association. 
Judgment for the plaintiff, and defendant appeals. 

Reversed and remanded, with directions. ? 

H. A. Wilkinson and Hill, Lawrence & Hill, all of Oklahoma City, for plaintiff 
in error. 

Sam Gill, of Oklahoma City, for defendant in error. 


FITZGERALD v. ILLINOIS LIFE INS. CO. et al. No. 22976. 
Supreme Court of Oklahoma. Nov. 27, 1934. 
37 Pacific Reporter (2d) 952. 
3. INSURANCE. 


Insured receiving and enjoying life insurance for full time for which she has 
paid premiums held estopped to recover consideration paid. 
(For other cases, see Insurance, Dec. Dig. § 198[1].) 
Syllabus by the Court. 
1. Where an action sounds in tort and is essentially based on fraud and was 
not comnrenced within two years from the date of the discovery of the fraud, it 1s 
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barred by the statute of limitations of the state of Oklahoma. Oklahoma Statutes 
1931, § 101, par. 3. 

2. Where the insured in life insurance policies receives and enjoys the insur- 
ance offered thereby for the full time for which she paid the premiums, she is 
estopped to recover the consideration paid. 

3. Where a jury trial in a law case is waived and the same tried by the court, 
the judgment thereof will not be disturbed if there is any evidence reasonably 
supporting it. 

Appeal from District Court, Tulsa County; S. J. Clendinning, Judge. 

Action by Lena Fitzgerald against the Illinois Life Insurance Company and 
others. Judgment for defendants, and plaintiff appeals. 

Affirmed. 

R. W. Stoutz, of Tulsa, for plaintiff in error. 

Randolph, Haver, Shirk & Bridges, of Tulsa, for defendants in error. 

Per Curiam. 

This is an action brought by Lena Fitzgerald, plaintiff in error, hereinafter 
referred to as the plaintiff, against the Illinois Life Insurance Company, a cor- 
poration, and the Exchange Trust Company, as executor of the estate of Alvin C. 
Johnson, defendant in error, hereinafter referred to as the defendants, to recover 
the sum of $6,400, with interest and attorney’s fees. 

Plaintiff alleges that she applied to the defendant insurance company for cer- 
tain life insurance, such negotiations being handled on the part of the company by 
its agents, Sam A. Scott, M. L. Opperud, and Alvin C. Johnson, state manager of 
such insurance company, and the executor of whose estate is now one of the de- 
fendants herein; it being also admitted thar the said M. L. Opperud was plaii- 
tiffs attorney and adviser in other matters. 

Plaintiff further alleged that the defendants obtained two notes from her 
toward the payment of the premiums on such insurance in the principal sum of 
$3,200 each, and that said Alvin C. Johnson transferred and sold said notes before 
maturity to a bona fide purchaser, who compelled her to make payment thereof, 
that such notes were obtained from her through fraud, and that the policies de- 
livered to her were not the kind applied for, and that she did not receive any con- 
sideration from the defendants for said notes. 

\ demurrer on the part of the defendant, executor of the estate of the said 
Alvin C. Johnson, was sustained before trial, and the defendant insurance company 
filed a general denial, and further alleged that the plaintiff accepted two policies of 
insurance in the amount of $20,000 and $60,000, respectively, which she received 
and retained, did not make any effort to return the same, but received the benefits 
of the insurance thereunder, and further prayed that, if any fraud was committed, 
it was discovered more than two years before the commencement of this action, 
and was barred by the statute of limitations; to which answer the plaintiff filed a 
general denial. 

The case was heard before the court without the intervention of a jury, and 
resulted in judgment for the defendant. 

From this judgment the plaintiff appealed, urging the same to be erroneous; 
that the trial court erred in sustaining the demurrer to plaintiff’s petition filed by 
the defendant, the Exchange Trust Company, as executor of the estate of Alvin 
C. Johnson, deceased, and that such court also erred in sustaining defendants’ ob- 


jection to the conversation between the witness M. L. Opperud and Alvin C. John- 
son, then deceased. 


_ The plaintiff's theory is that this action is purely for “money had and re- 
ceived,” although a fraud may have been worked upon the plaintiff, and that 
therefore the two-year statute of limitations is in applicable. 


While there is nothing in the judgment of the trial court to indicate on just 
what particular ground judgment was rendered for the defendants, plaintiff stated 
in her brief that it was evidently the theory of the trial judge that either this was 
an action for fraud and barred by the statute of limitations because the action was 
not commenced until two years after the discovery thereof, or that the plaintiff 
was estopped to sue the defendant after having received, accepted, and retained 
the life insurance policies in question. 

(1, 2] We are of the opinion that the judgment of the trial court should be 
Sustained in either event, for the petition and evidence of the plaintiff amply sus- 
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tains the finding of the trial court that this action sounds in tort and was based on 
traud, and, such fraud having been discovered more than two years prior to the 
commencement of such action, same would be barred by the two-year statute of 
limitations. Oklahoma 1931 Statutes, § 101, par. 3. 

[3] Or, on the other hand, if the judgment of the trial court was on the ground 
that the plaintiff had failed to prove fraud, or was estopped to maintain the action 
after having received the policies and enjoyed the benefits thereof for the full 
time for which she paid the premiums, there is competent evidence in the record 
reasonably tending to support such judgment. 

Under our conclusion herein, the question of whether or not the sustaining of 
the demurrer of the defendant Exchange Trust Company or the action of the trial 
court in sustaining objection to the conversation between the witness M. L. Op- 
perud and Alvin C. Johnson, then deceased, was error or not is immaterial. 

And, for the reasons hereinbefore set forth, the judgment of the trial court 
should be affirmed. 

The Supreme Court acknowledges the aid of Attorneys Finley McLaury, 
George L. Zink, and Clayton Carder in the preparation of this opinion. These at- 
torneys constituted an advisory committee selected by the State Bar, appointed by 
the judicial council, and approved by the Supreme Court. After the analysis of 
law and facts was prepared by Mr. Finlay McLaury and approved by Mr. Zink and 
Mr. Carder, the cause was assigned to a justice of this court for examination and 
report to the court. Thereafter, upon consideration, this opinion, as modified, was 
adopted. 


LUDWINSKA v. JOHN HANCOCK MUT. LIFE INS. CO. 
Superior Court of Pennsylvania. Nov. 22, 1934. 
175 Atlantic Reporter 283. 
2. INSURANCE. 

Under life policy containing two-year incontestable clause and provision that 
policy was not to take effect unless insured was in sound health at its date, insurer 
liad duty to investigate within two-year period to ascertain if deceit had been prac- 
ticed as to sound health of insured. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Under life policy containing two-year incontestable clause and provision that 
policy was not to take effect unless insured was in sound health at its date, insurer 
held precluded, after death of insured more than two years after issuance of pol- 
icy, from canceling it for alleged deceit in application as to sound health of insured. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal No. 121, October term, 1934, from order of Municipal Court, Philadel- 
phia County, No. 234, November term, 1933; William M. Lewis, Judge. 

Assumpsit on a life insurance policy by Walerya Ludwinska against the John 
Hancock Mutual Life Insurance Company. From an order discharging a rule for 
judgment for want of a sufficient affidavit of defense, plaintiff appeals. 

Reversed with direction. 

Argued before Keller, Cunningham, Baldridge, Stadtfeld, Parker, and James. JJ. 

Thomas S. Lanard, of Philadelphia, for appellant. 

Guy K. Stewart, Ira Jewell Williams, Jr., Charles M. Willits, and Brown & 
Williams, all of Philadelphia, for appellee. 

BALDRIDGE, Judge. 

This appeal is from the refusal of the learned court below to enter judgment 
for want of a sufficient affidavit of defense in a suit brought on a policy of insur- 
ance on the life of Victoria Ludwinska, issued on October 29, 1930, wherein the 
plaintiff was named as beneficiary. 

The policy contained the following incontestable clause: “After this policy 
shall have been in force during the lifetime of the insured for a period of two 
years from date of its issue, it shall be incontestable, except for non-payment of 
premium, or for failure to have the policy endorsed in case of previously issued 
insurance as herein provided, for insurance in excess of the amount permitted by 
the provisions hereof, or for error in age.” There was also a provision that if 
the insured had been rejected for insurance, or had attended any hospital engaged 
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in the care or cure of human health or disease, or had been attended by any phy- 
sician within two years before the date of the policy, for any serious disease, com- 
plaint, or operation, or had before that date any pulmonary disease, cancer, etc., 
the policy would be void. 

An affidavit of defense was filed denying that plaintiff was the holder of a 
policy of insurance issued by the defendant company on the life of Victoria Lud- 
winska. It averred that the alleged policy of insurance purported to have been 
issued on the life of Victoria Ludwinska, but denied that she was the party in- 
sured or the person who signed the application for insurance, averring that one, 
Bertha Ludwinska, was substituted as the applicant and as the insured, and that 
the policy was never valid or in force. Defendant averred further that Victoria 
Ludwinska was not in sound health on the date of the policy as she had been ad- 
mitted to the Pennsylvania Hospital for the mentally deficient at Byberry on 
March 4, 1926, were she remained constantly until December 23, 1930; that within 
three weeks prior to the issuance of the alleged policy she had been admitted to 
the Philadelphia General Hospital with a serious disease; that upon discovery of 
the facts averred, defendant, on September 15, 1933, tendered to the plaintiff the 
total amount of premiums paid on the insurance policy, together with interest, and 
demanded the return and cancellation of the policy, but plaintiff refused to accept 
he tender and to return the policy. 


[1, 2] Accepting the truth of defendant’s averments, fraud, materially affecting 
the risk, was committed in giving false answers as to the state of health, medical 
treatment, etc. It was defendant’s duty, however, to investigate within the two- 
year period to ascertain if deceit had been practiced. If defendant had moved to 
protect itself from such imposition within that period, and the facts now alleged 
had heen discovered, the contract would have been declared invalid. The very 
purpose of an incontestable clause is to give assurance to the insured that after 
the lapse of the two-year period the validity of the policy will not be attacked, 
except for the express reasons therein mentioned. If the defendant had desired to 
safeguard itself further, it should have so stipulated. 


— 
Mr. Justice Kephart, in Feierman v. Eureka Life Ins. Co., 279 Pa. 507, 124 
171, 32 A. L. R. 646, in discussing that incontestable clause, in substance the 
same as we have before us, said: “The great weight of authority supports the po- 
sition that the insurer must at least disavow liability within the contestable period 
to be relieved—not necessarily by legal action, but some definite step, specifying 
the ground of complaint, in such form as to effect a cancellation of the contract. 
The clause means precisely what its language states: The policy will not be 
challenged, opposed, or litigated, and is indisputable after two years. During this 
period, the company may contest it for any sufficient reason. The incontestable 
clause is for the benefit of the insurer, in that it induces people to insure in the 
company, and requires no act of the insured to put it in motion or aid in the dis- 
‘overy of facts on which it may fasten to the insurer’s benefit. Therefore insured’s 
death within the time does not stop investigation or ‘relieve of the duty to inves- 
false representations or other fraudulent circumstances on which the policy 
is based. The knowledge that false representations have been made must be ascer- 
tained within the two years, and, in the same time, the company, by some act, must 
rescind, cancel, or notify the insured or the be neficiary that it will no longer be 
hound by the policy.” 
Judge Rice, in Central Trust Co. v. Fidelity Mutual Life Ins. Co., 45 Pa. Super. 
313, 317, in discussing the effect of an incontestable clause, said: “Its purpose is 
not to preclude inquiry into the truthfulness or good faith of the statements made 
in the application, but to fix a time within which such inquiry shall be made. 
This is comataadar @ a matter concerning which the parties may contract, and 
such contracts have been upheld as reasonable and es and not against public 
policy.”. In Reagan v. Union Mutual Life Ins. Co., ro Mass. 555, 76 N. E. 217, 
2L. R. A. (N. S.) 821, 109 Am. St. Rep. 659, 4 Ann. Cas. 362, cited in the Central 
Trust Company Case, it is said: “Such a provision [incontestable clause] is rea- 
sonable and proper, as it gives the insured a guaranty against possible expensive 
litigation to defeat his claim after the lapse of many years, and at the same time 
gives the company time and an opportunity for investigation to ascertain whether the 
contract should remain in force. It is not against public policy as tending to put 
iraud on a par with honesty.” See, also, Lawler v. Home Life Ins. Co., 59 Pa. 
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Super. 409, where the policy of insurance contained an incontestable clause, which 
was enforced, althcugh the insured misrepresented to the company the facts as to 
his use of intoxicating liquor. In the recent case of Cohen v. Metropolitan Life 
Ins. Co., 112 Pa. Super. 314, 171 A. 106, the company, as in this case, defended on 
the ground that the insured had misrepresented her physical condition. We held 
that the incontestable clause precluded this defense. See, also, Gorski v. Metro- 
politan Life Ins. Co., 88 Pa. Super. 326; Mitchell v. Pa. Mutual Life Ins. Co., 90 
Pa. Super. 426. 

[3] The policy in this case contained the following provision: “This policy 
shall not take effect unless upon its date the insured shall be alive and in sound 
health and the premium duly paid.” The defense takes the position that a condi- 
tion precedent was not performed, so that the policy was never in effect; that in 
such respect it differs from the Feierman Case, 279 Pa. 507, 124 A. 171, 32 A. L,. 
R. 646, which concerns a misrepresentation as to having been refused insurance by 
the company. It is unnecessary to discuss the difference between conditions pre- 
cedent, warranties, etc. Sufficient to say that this defendant company cannot now 
say that the policy was never in effect. It weekly demanded and received payment 
of the premium without any question as to the validity of the policy until after 
the death of the insured. Then, as averred by defendant, demand was made for 
the return and cancellation of the policy. But it was too late; there had been a 
recognition of its existence too long to repudiate the contract and disavow liability 
vn the ground that statements in the application were untrue. The payment of 
the premium and the delivery of the policy would not have been binding on the 
insurer (Landy v. Philadelphia Life Ins. Co., 78 Pa. Super. 47) if the questions of 
sound health, ete., were now disputable. But, as heretofore pointed out at the end 
of two years, the defendant agreed that those matters could not be questioned. It 
is now concluded thereby that the policy at the expiration of that time was a valid 
and existing contract. Brady v. Prudential Ins. Co., 168 Pa. 645, 32 A. 102: Feier- 
man v. Eureka Life Ins. Co., supra. 

Panopoulos v. Metropolitan Life Ins. Co., 96 Pa. Super. 325, Robinson v. Metro- 
politan Life Ins. Co., 99 Pa. Super. 152, and Youngblood vy. Prudential Ins. Co., 
109 Pa. Super. Ct. 20, 165 A. 666, relied upon by appellant, are not controlling, as 


the effect of an incontestable clause was not involved or considered in any of those 
cases. 


The order discharging the plaintiff’s rule for judgment is hereby reversed, and 
judgment is now directed to be entered for the plaintiff. 
Trexler, P. J., absent. 


POTTER TITLE & TRUST CO. v.. FIDELITY TRUST ‘CO.. et al. 
Supreme Court of Pennsylvania. Nov. 26, 1934. 

175 Atlantic Reporter 400. 
2. INSURANCE. ; 

As respects creditors, wife and children of every man have insurable interest 
in his life, and law favors life insurance contracts made for their comfort and 
maintenance. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

3. INSURANCE. 

Under laws for protection of wife and children as beneficiaries of life policies 
from claims of insured’s creditors, benefit inures to them whether insured was 
solvent or insolvent or had reserved right to change beneficiary (40 PS § 517). 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal No. 270, March term, 1934, from order and decree of Court of Com- 
mon Pleas, Allegheny County, at No. 491, July term, 1932, in equity; Samuel H. 
Gardner, Judge. : 

Bill in equity by the Potter Title & Trust Company, administrator c. t. a. 0! 
the estate of Blythe S. Weddell, deceased, against the Fidelity Trust Company, 
trustee under an insurance trust agreement, and others, to have an insurance trust 
declared void. From an adverse decree, plaintiff appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpsen, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 
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M. J. Hosack, of Pittsburgh, for appellant. 

Park J. Alexander and Austen L. George, both of Pittsburgh, for appellee. 

Per Curiam. 

[1] Blythe S. Weddell died October 12, 1931, leaving to survive him his wife 
and one daughter. During his lifetime, between October 11, 1923, and February 5, 
1930, he had taken out eight policies of life insurance aggregating in amount 
$27,000, of which sum his wife was named as beneficiary to the extent of $22,500 
and his daughter $4,500. On October 7, 1931, the insured executed an insurance 
trust agreement covering the entire eight insurance policies, in which he named 
the Fidelity Trust Company of Pittsburgh trustee, and provided therein that, in 
the event of his death, the trustee should collect the proceeds of the eight policies 
and administer the fund for the suitable maintenance and support of his wife and 
daughter. Subsequent to the death of the insured, plaintiff as his administrator 
c. t. a. filed the bill in this case to have the insurance trust declared void and 
the proceeds payable under the several policies turned over to plaintiff for the 
benefit of decedent's creditors. The court found as a fact upon ample evidence 
that the insured was insolvent at the time of executing the insurance trust agree- 
ment and had been for a considerable time previous thereto. The question for 
determination is whether or not the execution of the trust agreement by the insol- 
vet insured was in fraud of his creditors. We agree with the lower court that 
the agreement was not unlawful nor a fraud upon the creditors of insured, and 
that the bill should be dismissed. 

|2, 3] The wife and children of every man have an insurable interest in his 
life, and the law has always looked with favor on life insurance contracts made 
for their comfort and maintenance. From our earliest cases down to the present 
day this court has upheld and encouraged such provisions and protected them frem 
claims of creditors, Stutzman, Adm’r v. Fidelity Mut. Life Ins. Co., 315 Pa. 47, 
49, 172 A. 302. In addition, the Legislature has enacted laws for the protection of 
the wife and children as beneficiaries of life insurance policies from claims of 
creditors of the insured (Act April 15, 1868, P. L. 103, and Act June 28, 1923, 
P. L. 884 [40 PS § 517 and note]), and this benefit inures to them whether the 
insured was solvent or insolvent, or had reserved the right to change the bene- 
ficiarv. In re Schaefers’ Estate, 194 Pa. 420, 45 A. 311; Irving Bank, New York 
v. Alexander, 280 Pa. 466, 124 A. 634, 34 A. L. R. 834. In the present case no 
change of beneficiary was made by the insured, the persons named in the trust 
agreement being the same as those named in the policies of insurance, with the 
exception that a sister of insured is made a contingent beneficiary at the death 

i the wife and daughter. The creditors have no right to the fund created by the 
insured’s death, and the bill was properly dismissed. 

The decree is affirmed, at appellant’s cost. 


GANTT v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 13924 
Supreme Court of South Carolina. Oct. 15, 1934. 
176 Southeastern Reporter 721. 
2. INSURANCE. 


In action on health and accident policy for disability benefits with defense 
that disability resulted from insanity, which was not covered by policy, that insured 
was confined to sanitarium, then transferred to state hospital for insane where 
he died, that committee papers for his estate were issued to wife, and that appli- 
cation for compensation stated insured was suffering from melancholia held not 
conclusive of insanity, as respects direction of verdict but were matters for con- 
sideration of jury. 

(For other cases, sec Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

In action on health and accident policy for disability benefits with defense thai 
disability resulted from insanity, which was not covered by policy, claimant had 
burden merely of establishing that disability was caused by disease other than 
msanity, and not the particular disease. 

(For other cases, see Insurance, Dec. Dig. § 646|6].) 

4. INSURANCE. 


In action on health and accident policy for disability benefits with defense that 
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disability resulted from insanity, which was excluded from coverage, evidence held 
to sustain verdict for claimant. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

Claimant for disability benefits under health and accident policy could not 
recover for period of illness prior to calling of doctor, in view of policy pro- 
vision excluding from coverage disability while insured was not under care ot 
physician. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

6. INSURANCE. 

In action on health and accident policy for disability benefits, provision of 
policy excluding from coverage disability while insured was not under care of 
physician held set up in answer by statement that insurer referred to policy as 
to its terms, conditions, coverage, restrictions, and limitations. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

Appeal from Common Pleas Circuit Court of Allendale County; G. Dewey) 
Oxner, Judge. 

Action by Mrs. Mabel Gantt, as administratrix of the estate of Waldo Dougla: 
Gantt, against the Mutual Benefit Health & Accident Association. Judgment for 
plaintiff, and defendant appeals. 

Affirmed conditionally. 

Searson & Searson, of Allendale, and Hyde, Mann & Figg, of Charleston, for 
appellant. 

Louis G. Harley, of Allendale, and Thomas M. Boulware, of Barnwell, for 
respondent. 

CarTER, Justice. 

This action by Mrs. Mabel Gantt, as committee of Waldo Douglas Gantt, was 
commenced in the court of common pleas for Allendale county, March 18, 1932, 
against the defendant, Mutual Benefit Health & Accident Association, for the 
recovery of $1,100 alleged to be owing and due from March 20, 1931, to Feb- 
ruary 20, 1932, on account of alleged disability of the said Waldo Douglas Gantt, 
under a policy of health and accident insurance issued by the defendant October 
20, 1930. The defendant filed an answer denying liability. Thereafter, September 
4, 1932, the said Waldo Douglass Gantt died intestate and the said Mrs. Mabel 
Gantt was appointed administratrix of his estate. Subsequently, by order of the 
court, duly consented to by counsel for the defendant, the plaintiff was allowed 
to file a supplemental complaint. The said order also provided that the answer 
of the defendant previously filed should stand as the defendant’s answer to th 
supplemental complaint. The plaintiff, in the said supplemental complaint, 
alleged, in addition to the allegations in the complaint as filed, that the plaintiff, 
as administratrix of the estate of Waldo Douglas Gantt, was entitled to recover 
the disability payments alleged to be under the policy sued on from March 20, 
1931, to the date of the death of the said Waldo Douglas Gantt, September 4, 
1932, which amounted to $1,750. Issues being joined, the case was tried at the 
April, 1933, term of the said court before his honor, Judge G. D. Oxner, and a 
jury, resulting in a verdict for the plaintiff in the sum of $1,750. Defendant's 
motion for a new trial being refused, from judgment entered on the verdict, the 
defendant has appealed to this court. 

The allegations of error imputed to the trial judge are set forth under seven 
exceptions, but in appellant’s brief it is stated that the following are the questions 
involved in the appeal: ay 

“1. Was plaintiff entitled to have the case submitted to the jury as to disability 
resulting from melancholia in the face of the provision of the policy that it does 
not cover disability resulting from insanity? = 

“2. Was plaintiff entitled to have the case submitted to the jury as disability 
resulting from any other alleged disease than melancholia, such being the only 
ailment for which insured was ever visited or attended by a physician, in the 
face of the policy provision that it does not cover disability while the insured 
was not under the professional care and regular attendance, at least once a week, 
beginning. with the first treatment, of a licensed physician or surgeon other than 
himself, and the provision requiring regular visits to the insured in doors of 4 
legally qualified physician? 
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“3. Was defendant entitled to have the jury charged that the only disability 
for which defendant was responsible was melancholia or mental disorder, in 
view of the policy provision that the policy does not cover disability while the 
insured was not continuously under the professional care and regular attendance, 
at least once a week, beginning with the first treatment, of a iicensed physician or 
surgeon, other than himself, and in view of the fact that melancholia or mental 
disorder was the only disease or ailment for which insured was ever visited or 
treated by a physician, under the evidence? 

“4. Did the trial Judge err in charging the jury as to plaintiff's right to 
recover if insured’s disability did not result from insanity, without including the 
requirement stated in the policy that it does not cover disability while insured 
was not continuously under the professional care and regular attendance, at least 
once a week, beginning with the first treatment, of a licensed physician or surgeon, 
other than himself?” 

\s suggested by counsel for appellant, the questions stated alleged error in 
refusing defendant’s motion for a nonsuit and a directed verdict and also error 
in the charge to the jury, and we shall consider the appeal with these questions 
in mind. 

For the purpose of a clear understanding of these questions, we quote here- 
with the following pertinent allegations of the plaintiff's supplemental complaint. 

“3. That on the 20th day of October, 1930, the defendant issued and delivered 
unto the said Waldo Douglas Gantt its policy of insurance, No. 36—93507 whereby 
in consideration of the premiums therein required to be paid, the defendant 
agreed to pay unto the said Waldo Douglas Gantt the sum of One Hundred 
($100.00) Dollars per month on account of disability resulting from disease, not 
resulting from insanity, the cause of which originates more than thirty days after 
the date of said policy, and which confines the insured continuously within doors 
and requires regular visits therein by legally qualified physicians, provided the said 
disease necessitates total disability and total loss of time. 

“4. That on the 20th day of January, i931, the said Waldo Douglas Gantt 
became ill of a disease, the nature of which is unknown, but which did not result 
from insanity, and on the 20th day of March, 1931, as a result of the said 
disease, which originated more than thirty days after the date of the said policy, 
became confined continuously within doors and that the said disease thereafter 
required regular visits to the said’ Waldo Douglas Gantt, within doors, by a 
legally qualified physician; and that the said disease has resulted in total disability 
of the said insured and total loss of time up to and including the 4th day ot 
September, 1932, at which time the said Waldo Douglas Gantt died. 

“>. That the said insured has performed all conditions imposed upon him by 
the said contract, and has paid all premiums due by him to the defendant on the 
said contract and has done and performed all other acts and complied with all 
other promises made by him in the said contract, has demanded payment to him 
oi the disability benefits provided for in this contract and that the defendant has 
failed and refused to pay the same.” (Italics ours.) 

Based on the foregoing allegations, as stated at the outset, the plaintiff 
alleges that the defendant is due to the plaintiff the sum of $100 per month from 
the 20th day of March, 1931, to the 4th day of September, 1932, both inclusive, 
amounting to $1,750. 

In its answer the defendant admitted its corporate existence and that it was 
licensed to do business in this state, and, also, admitted the death of the said 
Waldo Douglas Gantt and that the plaintiff is the duly appointed administratrix 
of his estate. Defendant further admitted the issuance and delivery to the said 
Waldo Douglas Gantt policy dated October 20, 1930, No. 36—93507 and craves 
reference thereto as to its terms, conditions, coverage, restrictions, and limitations. 
he defendant, in its answer, specifically denies the allegations of paragraph 4 of 
the complaint, quoted above, and, on the contrary, alleges that the total disability 
and total loss of time of the said Waldo Douglas Gantt, if any, “commenced on 
or about the 2nd day of April, 1931, as the result of insanity, or some other 
cause excluded from the coverage of the policy hereinbefore mentioned, and that 
the defendant herein was not and is not liable upon said policy for said total 
disability and loss of time.” It admitted the demand for payment and refusal to 
pay and denied liability. 

Defendant’s motion for a nonsuit was based upon the following grounds: 
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“1. That the evidence fails to prove any disability on the part of plaintiff's 
intestate for which coverage existed under the policy sued on in this case. 

“2. That the disability and loss of time of the plaintiff’s intestate proved by 
the evidence is shown to have been the result of insanity, and therefore js 
excluded from coverage under the policy.” 

The motion by the defendant for a directed verdict was based upon the same 
grounds as the motion for a nonsuit and also upon the following additional 
grounds: 

The evidence fails to show disability confining the insured continuoush 
within doors and requiring regular visits therein by legally qualified physician, 
except disability resulting from insanity which the policy does not cover. 

There is not even a scintilla of evidence of disability or loss of time 
covered by the policy for which the deceased or plaintiff has a claim under the 
policy.” 

In connection with the questions referred to above, raised by the appeal, 
special attention is called to the following provision appearing in the policy sued 
on: 

“The Association will pay, for one day or more, at the rate of One Hundred 
($100.00) Dollars per month for disability resulting from disease, the cause of 
which originates more than thirty days after the date of this policy, and which 
confines the insured continuously within doors and requires regular visits therei: 
by legally qualified physician ; provided said disease necessitates total disability 
and total loss of time. 

Also, to the following, which appears in bold face or heavy type in the policy 
sued on: 

“(a) This policy does not cover death, disability or other loss sustained in 
any part of the world except the United States and Canada, or while engaged 1 
military or naval service, or while the insured is not continuously under the 
professional care and regular attendance, at least once a week, beginning with the 
first treatment, of a licensed physician or surgeon, other than himself; or received 
because of or while participating in aeronautics: or resulting from tnysanity; or 
disability from any disease of organs which are not common to both sexes.” 
(Italics added.) 

We now come to the consideration of the testimony and its bearing on 
questions raised in the motions for nonsuit and directed verdict. 

The said Mrs. Mabel Gantt was the only witness offered in the course of the 
trial. She testified, in substance, to the following facts regarding the said \Waldo 
Douglas Gantt and his condition: ‘That she was the wife of Waldo Douglas Gantt 
who died September 4, 1932, having died without a will, and that she is the duly 
appointed administratrix of his estate. No question was raised as to her appoitt- 
ment having been regular. The couple, it appears, resided at Allendale, S. C 
Mrs. Gantt stated, in the course of her testimony, that some time prior to the 
3d day of April, 1931, her said husband became totally disabled to do any work; 
that he was affected with some disease, but she did not know just what disease 
it was, but she stated, however, that his mind was not affected before the 3d 
day of April, 1931; that he became sick on January 20th of that year, but it 
appears he continued to go around some with his work; that he quit work about 
the 20th day of March of that year. In this connection she testified in answer 
to questions as follows: 

“Q. From the 20th day of March, Mrs. Gantt, up until the date of his death, 
can you say what his condition was with reference to his ability to attend to his 
business, or not attend to his business? Now, do you know it? A. Well, he 
had this disease. 

“Q. Just answer the question, if you know it. Do you know his condition 
as to being able to attend to his business from the 20th day of March up to the 
time he died on September 4th? Answer yes or not if you know it. A. He was 
totally disabled to do his work. 

“Q. Then you know he was totally disabled? A. Yes, sir. ; 

QO. From the 20th of March up until the 2nd day of April, where was he 
at that time? A. At home. 

“QO. Where was your home at that time? A. Lyndhurst, S. C. 

“Q..Right out here at Boiling Springs? A. Yes, sir. 

“OQ. Now, during that period from the 20th of March up to the 2nd of April, 
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what was his condition as being able to attend to any of his business? A. He 
was not able to attend to any of his business. 
- Where did he stay? A. He stayed at the house. 
. In hisf house? A. Yes, sir; in his home. 
Then what was the cause of his disability, we will call it, or his inability 
: ind to his work from the 20th day of March, 1931, until his death in 1932? 
This disease, whatever it was. 
. That was the cause of it? A. Yes, sir. 
Q. You do not know what the disease was? A. No, sir. 
“Q. From the 2nd of April, what did you notice about it? A. His mind was 


on. 

“Q. Had it been affected prior to that time? A. No, sir; it had not. 

“Q. Before you found that out, did he have a doctor to visit him at his 
home at Boiling Springs between the 20th of March, that is, the time he quit 
work? Now, did he have a doctor to visit him? A. No, sir; he did not. 

“Q. Could you tell from his condition whether or not his illness, whatever 
it was, required the attention of a physician? A. He needed a doctor. 

“Q. He did not have one? Why didn't you get one for him? A. He was 

e head of the house and I did not like to take things upon myself. 

(). Then, on the 2nd of April, when you discovered something wrong, with 
his ge what did you do at that time? <A. I called in a physician. 

Q:. Who was that doctor? A. Dr. Boyd from Allendale. 

Q. Then, after you called Dr. Boyd from Allendale on the 2nd day of 
April, what did you do next? A. He advised us to take him to the hospital in 
Charleston, 

When was that? A. We carried him on the 3rd. 

(). From Charleston, where did you carry him? <A. From Charleston to 
Waverly Sanitarium 

Q. And from Waverly Sanitarium, where did he go? A. He was admitted 

the State Hospital in Columbia. 

“Q. What was Mr. Gantt’s business? A. He was a jeweler. 

He was running a jewelry store in what town? A. In Allendale. 

(). Prior to his getting sick and coming home, what did he do about his 
se out here? A. He would come back and forth to it. * * * 

After you carried Mr. Gantt off on the 3rd, was his mental condition 
an shape that he could give the doctors any assistance in finding out what 
as the matter with him? <A. I do not know, sir. 

“The Court: What was your answer? 

“The Witness: I do not know. I did not see the doctors at that time. * * * 
_ Ar. Boulware: Did you go to Charleston with him? A. I went the day 
he was carried. 

“Q. You say you went to Charleston with him? A. Yes, sir 

“Q. Then you were with him? A. For just a short while. 

“Q. Just what was his condition at that time? Was he able to tell the 
loctors anything the matter with him? <A. He could tell them some things. 

_ “Q. You continued to visit him at Waverly Sanitarium and at the State 
lospital? A. Yes, sir; I did. * * * 
_ “Mr. Boulware: Q. Back in February, 1931, was your husband sick then? 

u say he was still going back and forth to his business at that time? A. Yes, 
'r; he was sick. 

_ “Q. When was the first time you noticed he was getting sick to your 
knowledge? A. Along in January. 

“Q. Along in January, 1931, he commenced to getting sick? A. Yes, sir. 

Q. Well, did he get anv better or get worse? A. He kept getting worse.” 

In this connection it is well to call attention to the application filed with 
the defendant company for disability pay, which application was filed by Mrs. 
Mabel Gantt, committee for Mr. Gantt, and, also, by Dr. F. H. Boyd, attending 
physician. In the physician’s statement it is stated that he found Mr. Gantt 


eticted with “melancholia.” On one side of this paper, the side signed by 
Mrs. Gantt, is a statement to the effect that the nature of Mr. Gantt’s illness 

disease was “melancholia mental disorder.” In the course of her testimony 
‘ITS ante stated, in effect, that before that time she had never heard of any 
disease or illness by the name of “melancholia,” but she now (at the time of 
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the trial of the case) knew something of its meaning, having heard something 
cf its meaning from Dr. Boyd, and, concerning the disease and her husband, 
Mr. Gantt, she further testified: 

“Q. Did Douglas have any melancholia before the 2nd of April? A. I do 
not know whehter he did or not. 

“Q. Was his mind affected in any way before the 2nd of April, 1931? A, 
No, sir; it was not. 

“Q. This claim is in your handwriting, is it not? (Handing to witness the 
Claimant’s Application for sickness benefits.) A. Yes, sir; it is. 

“Q. Where did you learn how to spell melancholia to fill out the answer 
in that claim? Where did you learn how to spell it? A. I did not know it 
before Dr. Boyd told me how to spell it. 

“Q. You learned it from Dr. Boyd? A. Yes, sir. 

“Q. What did you have before you when you filled out this claim? A. I 
had Dr. Boyd’s claim to copy of it.” 

[1, 2] The witness, Mrs. Gantt, was cross-examined at length by appellant's 
counsel, but we have failed to detect any material conflict in her testimony given 
on direct examination and that given on cross-examination on the matters 
involved. Further, as conceded by appellant, for the purpose of considering the 
motions made by defendant for a nonsuit and direction of a verdict, the testi- 
mony must be considered most favoraby for the plaintiff. Considering the tes- 
timony in this light, the trial judge could not hold, as a matter of law, that the 
disability and loss of time of the plaintiff's intestate resulted from insanity, as 
contended by appellant, and, therefore, properly refused defendant’s said motions 
based on that ground. It is true that the trial court had before it the fact that 
the plaintiff’s intestate remained in Waverly Sanitarium for some time and was 
transferred from that institution to the State Hospital for the insane, where the 
intestate died, and, we may add, it was proper for the jury to consider that fact, 
as well as the fact that committee papers were issued to Mrs. Gantt for his 
estate, but such facts did not establish conclusive proof of the intestate’s 
insanity but were incidents and facts to be considered by the jury, in connection 
with all the testimony in the case, in reaching a conclusion as to whether or not 
the intestate’s illness, during the time in question, was caused by insanity. 
Appellant seems to take the position that since the application for compensation 
for disability contained a statement that Mr. Gantt was suffering from “melan- 
cholia,” that that, in connection with his stay at Waverly Sanitarium and the 
State Hospital for the insane, amounted to proof that his illness was caused 
from insanity, taking the position that the word “melancholia” means insanity. 
Even if it be conceded that the words are used with the same meaning, it does 
not follow that the defendant was entitled to a nonsuit or direction of a verdict. 
As stated, it was proper for the jury to consider the fact that committee papers 
were issued on the estate of the deceased; that he was kept in Waverly Sani- 
tarium for a time and afterwards transferred to the State Hospital for the 
Insane, where he remained until his death, in connection with all of the testi- 
mony in the case, in determining whether the intestate’s said illness was caused 
by insanity or not. Of course, under the contract, the plaintiff in the case 
could not recover if the intestate’s said illness was caused from insanity. 

[3, 4] Judging from the other grounds advanced by appellant as a basis for 
granting the said motions for nonsuit and directed verdict, appellant seems to 
be under the impression that it was incumbent upon the plaintiff to establish 
what disease caused the alleged illness and disability of the plaintiff’s intestate 
upon which the alleged claim is based. We do not so construe the contract 
between the parties. It was simply necessary for the plaintiff to establish that 
the plaintiff's intestate became ill of a disease, which originated more than thirty 
days after the date of the policy, which did not result from insanity, but that 
the said disease, whatever it may have been and whatever the nature may have 
been, provided it was not insanity, caused the plaintiff’s intestate to become 
confined continuously within doors and thereafter required regular visits to the 
said intestate, within doors, by a legally qualified physician, and, further, that 
such disease resulted in total disability of the insured as well as total loss of 
lime, up to the time in question. We assume that the jury, under a fair and 
impartial charge, reached the conclusion that the evidence established disability 
on the part of the said Waldo Douglas Gantt for which coverage existed under 
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the policy in question, for the jury rendered a verdict to that effect. We are 
of the opinion that there was evidence upon which to base such verdict. 

[5-7] In connection with the above, we may add that Mrs. Gantt testified 
as to the condition of Mr. Gantt in the early part of the year, 1931, and stated 
that from about the 20th of March of that year he was ill, too ill to attend to his 
work and quit work about that time; that from that time, March 20, 1931, to 
the time of his death he was totally disabled to do his work; that from the 20th 
of March, 1931, Mr. Gantt was at his home until the 2d day of April of that 
year, further, that she knew he needed a doctor but she did not call one for him 
until April 2, 1931. Appellant takes the position that under the contract plain- 
tiff is not entitled to recover anything, in any event, from March 20, 1931, to 
April 2, 1931, because no physician was called for Mr. Gantt until April 2, 1931, 
and no physician attended Mr. Gantt until that time. Respondent takes the 
position that under the policy contract it was not necessary for a physician 
to be called or attend Mr. Gantt in order for plaintiff to recover under the 
policy; that the word “requires,” used in the contract, is used and intended to 
be used in the sense of “needs”; and that just so the proof shows that a phy- 
sician was needed, the plaintiff should be held to have complied with the con- 
tract and should not be defeated on account of a physician not having attended 
Mr. Gantt during the period of time between March 20, 1931, and the 2nd of 
April. The section of the policy in question in which the word “requires” is 
used is designated as “Part 1,” and is quoted above. We are inclined to agree 
with respondent as to the use of said word in that section; but there is another 
section to be considered, designated in the policy as paragraph “a” under “Addi- 
tional Provisions.” That section we have also quoted above, printed in “bold 
face or heavy type,” in the policy, and because of its special interest here we 
again quote it, as follows, omitting the inapplicable parts: 

“(a) This policy does not cover death, disability, or other loss: sustained 
** * while insured is not continuously under the professional care and regular 
attendance, at least once a week, beginning with the first treatment, of a licensed 
physician or surgeon, other than himself. * * *” 

There being no proof that a physician attended the intestate until April 2 
1931, and a physician not even having been called until that date, under the 
provision above quoted, the plaintiff is not entitled to recover on account of 
any disability her intestate suffered until after that date, April 2, 1931. The 
judgment should, therefore, be reduced accordingly; that is, in the sum of $50. 
Xespondent takes the position that the section of the policy last above quoted 
Was not set up in the answer. By reference to the answer, we find that the 

lelendant therein referred to the policy sued under, and stated “and craves 
reierence to said policy as to its terms, conditions, coverage, restrictions and 
limitations,” and the section of said policy now under consideration was intro- 
duced in evidence and printed in the transcript of record. This objection can- 
not be made by appellant with regard to the remainder of the period of time 
in question. There is proof of the intestate being under the care of physicians 
atter the date named, April 2, 1931, up to the time of his death. The court will 
take judicial notice of the fact that the sanitarium referred to, in which the 
intestate was confined, is under the care of physicians, and the same is true of 
the State Hospital. 

The appellant, further, imputes error to the trial judge with reference to 
the charge. At the close of his honor’s charge to the jury, in response to his 
honor’s question directed to counsel to ascertain if any further instruction was 
desired, appellant's counsel asked his honor to charge the jury as follows: 

“The plaintiff cannot recover any disability resulting from any disease 
other than melancholia or imental disorder, because insured was never ‘con- 
tinuously under the professional care and regular attendance, at least once a 
week, beginning with the first treatment, of a licensed physician or surgeon, 
other than himself,’ for any other disease than melancholia or mental disorder.” 

This request his honor refused, and we think properly so. As stated above, 
‘twas not incumbent upon the plaintiff to prove what disease or trouble caused 
the plaintiff’s intestate’s alleged disability, provided the proof showed that the 
‘usability was not the result of insanity. It was only necessary for the plaintiff 
‘0 establish that the plaintiff’s intestate was disabled in the sense and in the 
respect and to the extent alleged. It matters not what disease or trouble caused 
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such disability, provided the proof shows that the same was not the result of or 
caused by insanity. As to what is said about the intestate not having been 
attended by a physician in the manner required, that question we have already 
disposed of in our discussion above. 

The appellant also imputes error to the trial judge in respect to his general 
charge to the jury. In our opinion it would serve no useful purpose to quote 
or restate the charge of his honor here complained of and the allegations of 
error in respect thereto, which are quite lengthy. We deem it sufficient to 
state that a careful reading of the charge as a whole convinces us that the 
errors complained of cannot be sustained. 

It is, therefore, the order and judgment of this court that the plaintiff, within ten 
days from the filing of the remittitur in the cause, in the office of the clerk of 
court for Allendale county, remit upon the record in the cause in said office, 
the sum of $50, as of the date the verdict in the case was rendered, and upon 
such compliance by the plaintiff it is the judgment of this court that the judg- 
ment of the lower court be and the same is hereby affirmed; provided, however, 
that should the plaintiff fail to comply with the direction herein, it is the 
further order of this court that a new trial be granted in the cause. 

Stabler and Bonham, JJ., Eugene S. Blease and W. C. Cothran, A. A. JJ 
concur. 


DEERY v. JEFFERSON STANDARD LIFE INS. CO. No. 13939. 
Supreme Court of South Carolina. Nov. 8, 1934. 
176 Southeastern Reporter 876. 
2. INSURANCE 

Rule that plaintiff in personal injury suit cannot be compelled to submit to per- 
sonal examination at defendant's instance applies in any case demanding examina- 
tion of person without his consent, including action for indemnities under insurance 
policies for disability due to personal injuries. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

3. INSURANCE. 

Provisions of insurance policies that insurer’s medical adviser should be allow- 
ed to examine insured respecting alleged disability at any time held not consent by 
insured to examination at any place and under any circumstances selected by insurer 

(For other cases, see Insurance, Dec. Dig. § 549.) 

4. INSURANCE. 

Denial of insurer’s application for order requiring insured, who had been 
adjudged non compos mentis, to submit to examination at hospital after being 
examined by psychiatrists at his home, held not abuse of trial judge’s discretion in 
action for disability indemnities. 

There was evidence that attempt to remove insured from his home by 
force would probably result disastrously to him and possibly to others 
because he habitually carried loaded pistol and threatened violence if such 
attempt were made. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

\ppeal from Common Pleas Circuit Court of Spartanburg County; 
Dennis, Judge. 

\ction by Eula May Deery, as committee for Samuel Joel Deery, non compos 
mentis, against the Jefferson Standard Life Insurance Company. From an order 
denying defendant’s application for examination of plaintiff's ward at either o! 
two hospitals, defendant appeals. 

\firmed. 

Osborne & Butler, of Spartanburg, for appellant. 

Horace L. Bomar, of Spartanburg, for respondent. 

BonNHAM, Justice. 

Che plaintiff alleges in her complaint two causes of action based upon twe 
policies of insurance issued to Samuel Joel Deery by the appellant, which provided 
for the payment of indemnities if the insured became totally and permanently dis- 
abled. It is further alleged that in consequence of injuries to his head received by 
Samuel Joel Deery in an automobile accident, he became mentally so incapacitated 
that he was totally disabled, and was adjudged by the probate court of Spartanburg 
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county to be a person non compos mentis, and Mrs. Eula May Deery, his wife, was 
appointed his committee; that demand for the indemnities provided for in the 
policies was made and payment is refused. 

The defendant made answer in which it admits the issuance of the policies; 
but denies that they are accurately set forth; asserts that defendant has not infor- 
mation on which to form a belief that the plaintiff has been appointed committee for 
Samuel Joel Deery, and therefore denies it; admits that demands for the payment 
of indemnities have been made and refused; admits that payments of premiums 
have been duly made; denies each and every other allegation of the complaint. 

It appears from the record that after the commencement of the action, the 
defendant requested of the plaintiff that it be given an opportunity to examine (not 
the plaintiff as said in the statement of the record, but) Samuel Joel Deery, the 
person alleged to be non compos mentis. This request was acceded to, and Dr. 

Fred Williams, the superintendent of the South Carolina State Hospital, and 
Dr. |. Moss Beeler, superintendent of the Spartanburg County General Hospital, in 
company with Dr. Roy P. Finney, physician for Mr. Deery, examined Mr. Deery 
at his home. Thereafter, defendant’s attorneys, by letter to plaintiff's attorneys, 
requested that Mr. Deery be further examined at a hospital where he could be 
submitted to further tests, where there were necessary instruments and opportuni- 
ties for a thorough examination, which were not available in a test at the home of 
Mr. Deery. This request was refused. Thereupon the defendant’s counsel applied 
to the court for an order requiring Mr. Deery to submit to such examination at the 
State Hospital in Columbia or the General Hospital in Spartanburg, the defendant 
ligating itself to pay the expenses incident to such examination. The matter was 
leard by Judge Dennis, who filed an order refusing to direct that Deery be required 
) submit to the examination asked for. The defendant appeals from that order. 

Two questions only, are submitted to the court by the appeal. 

“1. Was the defendant entitled as a matter of right, to the examination of the 
plaintiff demanded by the defendant?” 

If the requiring of the examination was in the discretion of the trial Judge, 
was it an abuse of the discretion not to require the examination?” 

[1] It may be conceded that it is settled in this jurisdiction that the plaintiff, 
nan action to recover damages for personal injuries, cannot be compelled to sub- 
mit to a personal examination at the instance of the defendant. It was so finally 
on in the case of Brackett v. Southern Ry., 88 S. C. 447, 70 S. E. 1026, 
Ann. Cas. 1912C, 1212. 

[2] Appellant contends that that rule does not apply in this case which is not 
an action for damages for personal injuries, but is one for failure to pay indemni- 
ties for disability, alleged to be due under ‘the provisions of policies of insurance. 
Strictly speaking that is true, but we think that in principle the rule must apply as 
well to any case which demands an examination of the person of another without 
his consent. Moreover, it is undeniable that the alleged disability, which, if it exists, 
itis claimed entitles the insured to the payment of the indemnities provided in the 
policies, is due to personal injuries. 

[3] The inquiry then arises, Has the insured, on whose behalf this action is 
brought, consented to an examination of the nature here asked for? 

It is not denied that the policies in issue contain this provision: 

“Any medical adviser of the Company shall be allowed to examine the person 
of the injured in respect to any alleged disability at any time, but not oftener than 
every six months after the first two years of disability.” 

The defendant maintains that by this provision the insured has consented to be 
examined not only at any time, but anywhere and under any circumstances which 
the defendant may elect. 


t 


Upon the request of the defendant, the insured was examined at his home by 
the eminent psychiatrists, Dr. C. Fred Williams, the superintendent of the state 
hospital for the insane, and Dr. J. Moss Beeler, superintendent of the Spartanburg 
County General Hospital. These gentlemen reported that the examination was 
unsatisfactory, “and that in order for them, or any other expert, as they believe, to 
adequately, finally and completely reach a definite conclusion and diagnosis, it will 
€ necessary for the said Samuel Joel Deery to be sent to a hospital or sanitarium 
equipped to make all necessary examinations, and to keep the patient under obser- 
vation and attention of physicians competent to handle and diagnose such cases.” 
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It was upon the receipt of the report of these physicians that defendant’s attor- 
neys requested that Mr. Deery submit to an examination at the state hospital or at 
the Spartanburg County General Hospital—defendant to pay all expenses incident 
thereto. To this request plaintiff’s counsel replied that Mr. Deery was willing to 
he further examined at his home, but was violently opposed to going or being taken 
to a hospital and was terribly upset at the suggestion; that he habitually carried 
about his person a loaded pistol, and threatened violence if it was attempted to 
remove him by force. It was then that application was made to the court for an 
order directing that an examination of Mr. Deery be made in the manner prayed for. 

In his order denying the order asked for by defendant, Judge Dennis declared 
that he had doubt whether it was “within his power to order the hospitalization of 
the said Samuel Joel Deery who had been adjudged by the Court of Probate to be 
non compos mentis; the management and control of persons so adjudged is usually 
confined to the jurisdiction of the Court of Probate making the appointment.” 

However, he said further that even if he had such authority, he did not regard 
the showing made as justifying such an order; that the affidavits of Dr. Williams 
and Dr. Beeler do not contradict the certificates of Dr. Finney and Dr. Zimmerman 
which state that Deery is non compos mentis; and that it is admitted in open court 
that Drs. Finney and Zimmerman are physicians in high standing. 

We do not think that the excerpt from the policies relied on to show the 
consent of the insured for examination, can be rightly construed to be a consent for 
¢xXamination at any place and under any circumstances selected by defendant. He 
had been examined at his home, and his committee and counsel announced their 
willingness that he he further examined there. 

Defendant cannot soundly claim under the provision of the policies the right 
to compel the insured by order of the court to be transported elsewhere. 

[4] We do not think that the trial judge abused his discretion in denying the 
order prayed for. There is strong testimony that the attempt to remove the insured 
hy force might, and probably would, result disastrously to him; and, it may be, to 
others. The astounding statement is made that the man who is claimed to be dis- 
abled because of mental derangement, and who has been adjudged by the court 
of probate to be a person non compos mentis, is allowed to carry on his person at 
all times a loaded pistol; a menace to those about him and to the general public. 
This would seem to be a matter calling for the intervention of the power of the 
court of probate. 

It is settled that there is in this state no statute governing this matter. 

it is. saidand7 C.. J., p. 1053 

“In the absence of statute the matter rests in the sound discretion of the trial 
Court which is to be exercised in the furtherance of justice.” 

\Ve find no abuse of discretion in this instance. 

The order appealed from is affirmed. 

Stabler and Carter, JJ., and C. T. Graydon, A. A. J., concur. 


MARSH v. PIONEER-PYRAMID LIFE INS. CO. No. 13936. 
Supreme Court of South Carolina. Noy. 5, 1934. 
176 Southeastern Reporter 878. 
3. INSURANCE. woe nae 
Evidence held to support verdict for plaintiff suing on life policy as against con- 
tention that insured had committed suicide. 
In addition to the presumption against suicide there was no eyewitness 
to insured’s death, there was no motive or reason given for suicide, there 
was no threat on his part of self-destruction and practically entire evidence 
was that his body was found crushed under railroad train under circum- 
stances which might have pointed to suicide. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 
5. INSURANCE. 7 
As respects amount of recovery, presumption against suicide is alone sufficient 
to take case to jury in action on life policy defended on ground that insured com- 
initted suicide. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 
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6. INSURANCE. 

\s respects amount of recovery, insurer contending that insured committed 
suicide must show that insured did commit suicide, it not being necessary for 
plaintiff to show the contrary. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

\ppeal from Common Pleas Circuit Court of Cherokee County; W. H. Town- 
send, Judge. 

\ction by Mrs. Alma lone Marsh against the Pioneer-Pyramid Life Insurance 
company. From an adverse judgment, defendant appeals. 

Atfirmed. 

Wolfe & Fort, of Gaffney, and Mann & Plyler, of Greenville, for appellant. 

G. W. Speer, of Gaffney, for respondent. 

C. T. Graypon, Acting Associate Justice. 

This was an action on the part of the plaintiff, the beneficiary of a policy in 
the sum of $3,000, issued upon the life of her husband, Clarence E. Marsh. The 
policy was issued en December 29, 1932, and Clarence E. Marsh died on January 
17, 1933. The case was tried before Hon. W. H. Townsend and a jury on Novem- 
ber 17, 1933, and resulted in a verdict for the plaintiff for the amount of the policy. 

The policy was for $3,000 in case of the death of the assured and $6,000 in case 
of his death by violent, external, and accidental means. The complaint was in usual 
iorm, suing upon the policy for the face amount thereof, to wit, the sum of $3,000. 
The answer of the defendant alleges a provision of the policy known as paragraph 
12, subd. (d), which reads as follows: 

“If the insured shall, within two (2) years from the date hereof, die by his 
own hand or act, whether sane or insane, or, as the result of the violation of 
lav, the only amount payable hereunder shall be a sum equal to the premiums 
paid hereon, with interest at the rate of six (6%) per cent. per annum.” 

The defendant further alleged in its answer that the insured died as the 
result of his own act by throwing himself upon the railroad tracks of the South- 
em Railroad under the cars of a moving passenger train and offered to return 
the premium paid, with interest at the rate of 6 per cent. per annum as provided 
1 the policy and seeks to avoid payment on this ground. It appears from the 
testimony that the body of the insured was found crushed on the tracks of the 
Southern Railroad, evidently by the wheels of a train. The insured conducted 
a meat market and had left the market a few moments before his body was 
found. There is no testimony as to any motive for his taking his own life, nor 
is there any evidence of any threats or any statements that he made indicating 
his purpose to take his own life. No one actually saw the insured when he 
was killed. 

At the conclusion of the testimony, the plaintiff made a motion for a directed 
verdict on the ground that the defendant had failed to make out its defense 
of suicide by the preponderance or greater weight of the evidence. This motion 
was refused and no motion was made by the defendant for a directed verdict on 
its behalf. 

\fter the verdict was rendered in favor of the plaintiff, the defendant made 
1 motion for a new trial before Judge Townsend which was refused by his 
rder dated March 8, 1934. 

The plaintiff now appeals from the refusal of Judge Townsend to grant a 
lew trial upon three exceptions. : 

The first exceptions is that the evidence admitted of no reasonable hypothesis 
of death other than suicide of the insured. The second exception is that the 
trial judge abused his discretion in refusing the motion for new trial upon the 
ground of insufficiency of evidence. The third exception is that the trial judge 
erred in refusing a motion for a new trial, it appearing from the record that the 
jury disregarded the charge of the trial judge. ; ’ 

[1, 2] The trial judge had a right, if he saw fit, to grant a new trial, but 
this he refused to do and his decision on this question, being based upon a 
question of fact, is final. An appeal, therefore, does not lie from the order of 
Judge Townsend refusing the motion for a new trial. McGhee v. Wells, 57 S. C. 
280, 35 S. E. 529, 76 Am. St. Rep. 567; Boykin v. State Highway Dept., 169 
S. C. 432, 169 S. E. 173: Wilson v. Southern R. Co., 123 S. C. 399, 115 S. E. 764; 
State v. Hawkins, 121 S. E. 290, 114 S. E. 538, 27 A. L. R. 1083; Hall v. North- 
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western Railroad Co., 81 S. C. 522, 62 S. E. 848; Daughty v. Northwestern 
Railroad ‘Co.,.92-S.. C.-361; 75 S: E...553: 

[3-6] Regardless of Judge Townsend’s ruling on the motion for a new trial 
under the decisions in South Carolina, there was ample evidence to sustain the 
verdict. Suicide is repugnant to the inherent nature of man. We all cling to life 
with a desperate hope and with a tenacity which sometimes becomes even more 
than an obsession. This presumption alone was sufficient to carry the case to 
the jury under the evidence in the case. It will be observed, however, that in 
addition to the presumption above referred to, there was no eyewitness to the 
death of the insured; there was no motive or reason given for his suicide: 
there was no threat on his part of self-destruction and practically the entire evi- 
dence in the case was that his body was found crushed under a railroad train under 
circumstances which might. have pointed to suicide. It was not necessary for the 
plaintiff to show that the insured did not commit suicide, but it was necessary 
for the defendant to show that the insured did commit suicide. The charge 
of the trial judge was clear upon the issues in the cause and under that charg 
the jury found in favor of the plaintiff and this finding, under our decisions, 
must be sustained. McKendree v. Southern States Life Insurance Co. of Alabama, 
112 S. C. 335, 99 S. E. 806; Sanders v. Commonwealth Life Insurance Co. of 
Kentucky, 134 S. C. 435, 132 S. E. 828: Dill v. Sovereign Camp W. O. W., 126 
S. C. 303, 120 S. E. 61, 37 A. L. R. 167: Swofford v. Life Insurance Co. of 
Vireinia, 159°S. C. 357; 157'S; E..7. 

The judgment of this court is that the judgment of the circuit court be 
affirmed. 

Stabler, Carter, and Bonham, JJ., concur. 


BROTHERHOOD OF RAILROAD TRAINMEN vy. DANIELS. 
Court of Appeals of Tennessee, Eastern Section. May 26, 1934. 
Certiorari Denied by Supreme Court Oct. 10, 1934. 
75 Southwestern Reporter (2d) 1019. 
1. INSURANCE. 

Liability on benefit certificate of fraternal benefit socicty operating upon 
assessments plan is determined by common law and statutes applicable to such 
society, and not by statutes applicable to life insurance companies (Shannon’s 
Code, § 3306). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

2. INSURANCE. : 

Policy issued by fraternal benefit society designating as warranties answers to 
questions in application is avoided where answers are untrue and material. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

3. INSURANCE. A? 

False answer in application for fraternal benefit insurance, to be material 
so as to avoid policy where answer constitutes warranty, must suppress information 
of disease which is permanent, habitual, and constitutional ailment bearing upon 
general health and continuance of life, but failure to mention slight aid temporary 
illness when not specifically and directly inquired about does not avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 

4. INSURANCE. 

False answers in application for insurance in fraternal benefit society were 
material so as to avoid policy, where evidence suppressed showed a_ material 
impairment of applicant’s health, notwithstanding applicant did not die of ailment 
he had had and suppressed. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 

5. INSURANCE. 

Pleurisy and enlargement of liver, though in sense “temporary diseases,’ are 
‘secondary diseases” pointing to existence of other diseases, and hence unexplained 
suppression of information that applicant for insurance in fraternal benefit society 
had such diseases, when direct inquiry had been made, constituted “material 
warranty” avoiding policy. 


(For other cases, see Insurance, Dec. Dig § 723[5].) 
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6. INSURANCE. 

Where applicant for insurance in fraternal benefit society had pleurisy and 
enlargement of liver six months before making application, false statement in 
application that he had consulted doctor during past five years only for bruised 
hand from which he had recovered constituted “material warranty” avoiding 
policy. 

(For other cases, see Insurance, Dec. Dig. § 723[6].) 

Appeal in Error from Circuit Court, Knox County; L. H. Carlock, Judge. 

Suit by Leda B. Daniels against the Brotherhood of Railroad Trainmen 
Judgment for the plaintiff, and the defendant appeals in error. 

Reversed. 

Kennerly & Key, of Knoxville, for plaintiff in error. 

S. E. Hodges and John F. Scott, both of Knoxville, for defendant in error. 


NATIONAL STANDARD LIFE INS. CO. v. SMITH et al. No. 1522. 
Court of Civil Appeals of Texas. ‘Waco. Oct. 18, 1934. 
Rehearing Denied Nov. 22, 1934. 
75 Southwestern Reporter (2d) 1102. 
1. INSURANCE. 

Where premium on life policy was due January 20, and insured became 
disabled February 19, and died February 26, and written notice of disability was 
given to insurer during July, and it was not reasonably possible to give prior 
notice, premiums vield waived under policy waiving premiums if notice of dis- 
ability was given within seven months from due date of premium in default. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. 

Under life policy waiving premiums if proof was furnished that disability 
continued uninterruptedly for at least four months, insurer could not contend 
that such disability must have continued at least four months prior to due date 
of premium in default where policy also provided that proof could be submitted 
within seven months from due date, provided proof showed that total disability 
period commenced prior to due date of first premium in default. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 

Insurer could not escape liability on life policy waiving premiums if notice 
of disability was received by insurer during lifetime of insured and during con- 
tinuance of total disability on ground that insured died before such proof was 
furnished and within less than four months after becoming disabled, where 
policy provided that such notice provision should not apply if it was not’ reason- 
ably possible to give such notice within specified time, and trial court found 
that notice could not reasonably be given during lifetime of insured. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE. 

Under life policy waiving premiums if insured was totally disabled for at 
least four months, premium held waived notwithstanding insured died within 
tour months after becoming totally disabled, since by death total disability 
became “permanent,” “permanent disability” necessarily including disability for 
iour months. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from District Court, Johnson County; O. B. McPherson, Judge. 
_ Action by Mrs. Ida Frances Smith and her husband against the National 
—— Life Insurance Company. Judgment for plaintiff, and defendant 
appea 5 

Affirmed. 

Muse & Muse, of Dallas, for appellant. 

H. T. Cooper, of Fort Worth, for appellees. 

STANFORD, Justice. 

This cause was instituted in the district court of Johnson county on October 
17, 1932, by Mrs. Ida Frances Smith, joined pro forma by her husband, A. G. 
Smith, against the National Standard Life Insurance Company, a Texas insur- 
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ance company, to recover upon a $1,000 policy of insurance issued by the defend- 
ant company on the life of Joseph Robert Snell, the son of Mrs. Ida Frances 
Smith, who was named as beneficiary in said policy. 

The plaintiff’s petition alleged that the policy was issued and dated on 
October 20, 1931, and in consideration of the payment to defendant of quarterly 
premium of $3.41, the defendant obligated itself to pay, upon receipt at its home 
office of due proof of death of the insured, Joseph Robert Snell, occurring 
before the said insured reached the age of eighty-five years and while said policy 
was in full force; that concurrently with the issuance of said policy and in con- 
sideration of the payment to defendant of the additional sum of 31 cents, there 
was issued and attached to said policy a supplemental contract denominated 
“Total and Permanent Disability Waiver of Premium,” which provided for 
extended insurance in the event of total disability; that the insured, Joseph 
Robert Snell, became disabled on February 19, 1932, within the grace period 
provided by said policy, and that he died on February 26, 1932; and that by 
reason of the commencement of such disability on February 19, 1932, after 
default in the payment of the premium due on January 20, 1932, that said policy 
was continued in full force and effect. 

The quarterly premium was due on the policy in question on January 20, 
1932. The policy contained the usual grace period so that the insured had until 
the 20th day of February, 1932, in which to pay the premium. The supplemental 
contract provided for waiver of premiums in the following terms: 

“Hereby agrees that upon receipt at its Home Office of due proof, on forms 
which will be furnished by the company on request, that the insured has, while 
said policy and this supplemental contract are in full force and before the attain- 
ment of age Sixty by the insured, become totally disabled as the result of bodily 
injury or disease occurring after the issuance of said policy and this supplemental 
contract, and will be thereby prevented from engaging in any occupation for 
remuneration or profit, and that such disability has already continued uninter- 
ruptedly for a period of at least four months (such disability of such duration 
being deemed to be permanent), the company during the continuance of such 
disability will: 

“Waive the payment of premiums falling due under said policy and this 
supplemental contract after the commencement of such disability, provided 
however that no premium shall be waived the due date of which is more than 
six months prior to the date of receipt at the Home Office of the Company of 
written notice of claim hereunder. In case any premium on said policy and this 
supplemental contract is in default before receipt at the Home Office of the 
Company of written notice of claim hereunder, waiver of premiums hereunder 
shall be made only if— 

“(a) The total disability for which claim is made commenced prior to the 
due date of the first premium in default, and -. 

“(b) The written notice of claim hereunder is received at the Home Office 
within six months of the due date of such premium, provided however, that ii 
the date of commencement of the disability for which claim is made is subse- 
quent to the due date of the first unpaid premium on said ploicy but within the 
grace period allowed by said policy for payment of such premium and written 
notice of claim hereunder is received at the Home Office within seven months 
from the due date of such premium in default, the claim shall not be invalid by 
reason of such nonpayment of premium, but if the claim is otherwise valid, it 
shall be allowed and the Insured shall be liable to the Company for such premium 
in default with interest at six per centum per annum, which amount may be 
deducted from any payments due the Insured under the policy or hereunder. 
* * * 

“Written notice of claim hereunder must be presented to and received at 
the Home Office of the Company (a) during the lifetime of the insured, and (b) 
during the continuance of total disability, otherwise the claim shall be invalid; 
provided however, that failure to give such notice within such times shall not 
invalidate any such claim if it shall be shown that it was not reasonaby possible 
to give such notice within such times and that such notice was given as soon as 
was reasonably possible.” 

The trial court found that the insured became totally disabled by disease on 
February 19, 1932, and that he so remained until his death on February 26, 1932; 
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that written notice of such disability was given, to the company during July, 
1932, and within less than seven months of the due date of the first premium in 
default, as provided for in said supplemental contract; that it was not reasonably 
possible to give notice to the company of such disability during the lifetime of 
the insured, nor during the continuance of total disability; and that such notice 
was actually given to the insurer as soon as was reasonably possible. 

[1] Under the provisions of the policy, in order to effect a waiver of prem- 
jum, it was only necessary that proof be furnished to the company showing that 
the insured, while the policy was in force, became totally disabled from disease 
and that such disability had continued uninterruptedly for at least four months. 
Such notice was required to be given to the company during the lifetime of the 
insured or during the continuance of such disability if it was reasonably possible 
to do so, otherwise it might be given as soon as it was reasonably possible to do 
so not exceeding seven months from the due date of the premium in default. 
[he trial court on ample evidence found that the insured became totally disabled 
at a time prior to the expiration of the grace period. There is no dispute about 
such disability having continued for at least four months. In fact, it was per- 
manent. Death foreclosed that issue. Proof of such disability was made to the 
company within less than seven months from the due date of the premium in 
default. Hence the company was obligated to “waive all premiums falling due 
* * * after the commencement of such disability.” 

[2] The appellant lays much stress on that part of the policy wherein it is 
provided that proof must be furnished “that such disability has already con- 
tinued uninterruptedly for a period of at least four months.” Its contention 
in this respect is that such disability must have continued at least four months 
prior to the due date of the premium in default. The policy, however, does not 
so provide. It provides that the disability must have continued at least four 
months at the time the proof was filed. This was for the purpose of assuring 
the company that the disability was in fact permanent. Under the terms of 
the policy, the proof could be submitted as late as seven months after the 
premium matured, provided such proof showed that the total disability period 
had commenced prior to the due date -_ the first fcr in default. 

In the case of State Life Ins. Co. y. Barnes, 58 S.W.(2d) 189, 190, the Court 
of Civil Appeals for the Third denies, said: 

“While the authorities in other jurisdictions are not in accord upon the 
question, those in this state, which we think are supported by the better reason- 

hold that the waiver took effect at the time of the disability, and did not 
Sonal upon the time when proof thereof was furnished. Minnesota Mut. Life 
Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977; Mid-Continent Life Ins. Co. v. 
Hubbard (Tex. Civ. App.) 32 $.W.(2d) 701 (error ref.); Missouri State Life Ins. 
Co. v. Le Fevre (Tex. Civ. App.) 10 S.W.(2d) 267 (errro dis.) ; State Life Ins. Co. 
v. Fann (Tex. Civ. App.) 269 S. W. 1111 (error ref.); Merchants’ Life Ins. Co. 
v. Clark (Tex. Civ. App.) 256 S. W. 969 (error ref.).” 

To the same effect are the holdings in the cases above referred to. 

[3, 4] Appellant further contends that in order to effect a waiver of prem- 
ium, written notice was required to have been received by the company (a) dur- 
ing the lifetime of the insured, and (b) during the continuance of total dis- 
ability, and since the insured died before such proof was furnished and within 
less than four months after becoming ill, there was no waiver of premium. 
The policy does contain provisions such as above referred to, but 
further provides that such provisions shall not apply if it is not reasonably 
possible to give such notice within the time therein provided for. The 
tral court found that it was not reasonably possible to give such notice 
during the lifetime of the insured. Hence the provisions relied on by appellant 
do not apply. The fact that the insured did not live for the full period of four 
months after becoming totally disabled does not alter the case. His disability 
became total prior to the expiration of the grace period and so continued until 
he died. Hence his total disability was permanent. Permanent disability neces- 


sarily includes disability for the more limited period of four months, as provided 
ior in the policy. 


For the above reasons, we are of the opinion that the judgment of the trial 
court should be affirmed. 
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SOUTHLAND LIFE INS. CO. v. NORWOOD. No. 12962. 
Court of Civil Appeals of Texas. Forth Worth. Oct. 5, 1934. 
Rehearing Denied Nov. 2, 1934. 
76 Southwestern Reporter (2d) 166. 
1. INSURANCE. 

Statutory presumption of death after seven years’ absence may be rebutted 
by circumstantial evidence (Rev. St. 1925, art. 5541). 

(For other cases, see Insurance, Dec. Dig. § 440.) 

2. INSURANCE. : 

In action on policy based on presumption of insured’s death from seven years’ 
absence, whether insured’s disappearance due to indictments warranted conclusion 
insured was dead at time of lapse of policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

3. INSURANCE. 

Under statute creating presumption of death after seven years’ absence, when 
death prior to expiration of seven years’ absence is issue, there is no legal 
presumption as to whether missing person was alive or dead at that date (Rev. 
St. 1925, art. 5541). 

(For other cases, see Insurance, Dec. Dig. § 440.) 

4. INSURANCE. 

In action on policy, statutory presumption of death after seven years’ absence 
was not applicable where issue was whether insured was dead when policy lapsed, 
which was before termination of seven-year period, and hence charge on statute 
should not have been given (Rev. St. 1925, art. 5541). 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from District Court, Tarrant County; Bruce Young, Judge. 

Suit by Mrs. Emma R. Norwood against the Southland Life Insurance 
Company. From the judgment, the defendant appeals. 

Reversed and remanded. 

Raymond E. Buck, of Fort Worth, and Seay, Malone & Lipscomb, of Dallas, 
for appellant. 

Goree & Rice and Allen & Gambill, all of Fort Worth, W. B. Harrell, 
Dallas, and W. R. Walker, of Cleburne, for appellee. 

LATTIMORE, Justice. 


This is an appeal from a verdict for plaintiff upon a life insurance policy 
sued on under article 5541, Rev. Civ. Statutes, the presumption of death statute 

The insured, Sidney B. Norwood, a banker, fled upon the failure of his bank 
in October, 1921, and went to Mexico. He was indicted in several cases, state 
and federal, and was not arrested or tried, though sought by officers. He remain- 
ed in hiding, changing his appearance and name, but was seen frequently and his 
movements readily traced by testimony until the fall of 1924, when, according to 
appellee’s testimony, he disappeared and has not been seen or heard of since. In 
1923 he returned secretly to Cleburne, his home, and made an effort, throug? 
attorneys, to effect some compromise of the criminal cases against him, but was 
unsuccessful and left, going in 1924 to the home of a cousin in Tucumcari, N. M., 
which was the hub of his wanderings until the fall of 1924, when he left, saying 
to her that he was going back to Mexico and writing to his mother that he was 
dropping out of her live forever. 

The insurance policy lapsed on October 23, 1928, for failure of premium 
payment, unless Norwood was then dead. The defendant produced two witnesses 
who testified to having seen and talked with Norwood in 1929. 

The verdict of the jury was as follows: 

“You are instructed in connection with question No. One, which follows, that 
under the terms of Article 5541 of the Revised Civil Statutes of the State of 
Texas, any person absenting himself for seven years successively shall be pre- 
sumed to be dead, unless proof be made that he was alive within that time. 


“Question One: Do you find from a preponderance of the evidence in this 
case that Sidney B. Norwood is dead? Answer: Yes. 

“Question Two: If you have answered question one, no, you need not answel 
this question, but if you have answered same yes, then answer: Do you find from 





Life] Southland Life Ins. Co. v. Norwood 745 


a preponderance of the evidence in this case that Sidney B. Norwood died prior 
to October 23, 1928? Answer: Yes. 

“You are the exclusive judges of the credibility of the witnesses, of the 
weight to be given to their evidence and of the facts proved herein, but you will 
receive the law of the case from the court, as given in this charge, and be 
governed thereby. 

“[Signed] Bruce Young, Judge. 

“We, the jury, find and answer the questions submitted to us herein as shown 
by our answers thereto, and we return such answers as our verdict in this case.’ 

The appellant excepted to the court’s charging the jury in the language of 
article 5541. 

[1, 2] The statutory presumption from absence is rebuttable, and such 
rebuttal may be by circumstantial evidence. In this case, the very circumstances 
of Norwood’s flight from Cleburne, the numerous indictments against him, his 
determination not to be arrested, his endurance of sickness, accident, gun wounds, 
all in hiding from the United States officers, are sufficient to raise for the jury 
the issue of whether his apparent disappearance warranted a conclusion that he 
was dead in October, 1928. As said in Thetford vy. Modern Woodmen (Tex. 
Civ. App.) 273 S. W. 666, 672: “The circumstances surrounding Bert Thetford’s 
disappearance from home being such as to raise the issue of his being alive, 
regardless of the presumption arising from his absence,” ete. In truth, no one 
believed that Norwood’s remaining away from Cleburne was evidence of anything 
except one thing, his determination not to fall into the hands of his government. 
\Ve are not inclined to believe that any serious contention is made that he ever 
set up any other residence within the meaning of article 5541, R. S. He was 
a fugitive, moving from place to place, on the alert against searching officers, and 
taking as his whatever bed available he deemed not suspected to be his couch. 
His absence explained itself. This case, therefore, is simply a_ fact question: 
Was he dead on October 23, 1928? On this question the plaintiff brought much 
circumstantial evidence, but we are unable to see how the statement of the statute 

the charge shed any light in that difficulty. 

13, 4] We do not want to be understood as outlining such a rule for all 
lisappearance cases. The reason for the statute is sound, and in cases where an 
arbitrary line must be drawn the guidance of the statute is imperative. For 

— as a milepost for the law of limitation it is useful (Sovereign Camp 

. W. v. Boden, 117 Tex. 229, 1 S.W.(2d) 256, 61 A. L. R. 682), but, when 

th prior to the expiration of seven years’ absence is the issue, then there is 

no legal presumption concerning his being alive or dead at that date. This suit 

ld have been filed in 1928, in which event no presumption existed. The pre- 
sumption could have arisen in 1931, but it solved no issue to find him dead then. 
The issue is whether or not the missing one died before the termination of the 
seven-year period, and the case, as far as the jury is concerned, is one of fact, 
and the presumption of article 5541 aids them not at all in solving that question. 

\Whether the statement in the charge was harmful to appellant seems to us a 
more difficult question. The charge * on the one hand, suggestive to a jury 
that Norwood should not be found to be dead before the end of the seven-year 
period, which end was later than October 23, 1928, and such suggestion is favor- 
able to appellant. On the other hand, the plaintiff in her testimony, given in 
thief. developed through her witnesses, fully, the facts surrounding Norwood’s 
ight from Cleburne and his life in Mexico and the United States through 1923, 

| yet the charge might have been construed by the jury as meaning that, 
even if that testimony was true, then the court held as a matter of law that 
Norwood was a in 1930, seven vears after his last visit in Cleburne. Stooks- 
bury v. Swan, Tex. 563, 22 S. W. 963. We think this is a case which should 


be presented to as jury ile any charge to them of the law set out in article 
341. 


dea 


|7} Counsel for appellee said to the jury: “Ah, Gentlemen, if your policy of 
IMsurance and your property must be taken from you upon the character of 
testimony that they offered here on this stand as proof, then I am going to tear 
mine up and yours is not worth the paper it is written on.” 

These appeals to the personal and individual pocketbook of the juror as being 
himself some time in a similar lawsuit are tc be condemned. They are the most 
transparent demand to him that he dethrone reason and concentrate his thoughts 
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on himself and his own selfish wishes To call such the Golden Rule is lamentable. 
Leonard Bros. v. Newton (Tex. Civ. App.) 71 S.W.(2d) 613. This argument 
falsely told the jury that their own policies of insurance were not enforecable 
and, we think, that counsel was going to tear his up. If the jury respected 
counsel, as we feel sure they did, they musi have been filled with dismay at the 
prospect of this disaster about to overtake them, one of which they could avert 
only by rejecting the appellant’s defense. It takes a bigger man than most of 
us are to render a verdict against himself. The assignment of error is sustained. 

Those assignments not discussed are overruled. 

The judgment of the trial court is reversed, and the cause is remanded. 


AMERICAN LIFE INS. CO. v. NABORS. No. 1498—6237. 
Commission of Appeals of Texas, Section B. Novy. 28, 1934. 
76 Southwestern Reporter (2d) 497. 
1. INSURANCE. 
Life insurance company may accept or reject applications as it sees fit. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 
3. INSURANCE. 
Insurer held not liable in tort for delay in passing upon application for life 
policy where applicant died pending decision. 
(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Suit by Neoma Lee Nabors, a minor, by and through John A. Miller, as her 
next friend, against the American Life Insurance Company. Judgment for plain- 
tiff was affirmed by the Court of Civil Appeals [48 S.W.(2d) 459], and defendant 
brings error. 

Reversed and rendered. 

Seay, Malone & Lipscomb, of Dallas, and Garnett & Garnett, of Gainesville, 
for plaintiff in error. 

Murphy & Murphy, of Gainesville, and Edwards & Robinson, of Oklahoma 
City, Okl., for defendant in error. 

Critz, Commissioner. 


This suit was instituted in the district court of Cooke county, Tex., by Neoma 
Lee Nabors, a minor, by and through her uncle, John A. Miller, as her next friend, 
against American Life Insurance Company, a corporation, duly authorized to do 
business in this state. The action is based on an alleged tort, as will later more 
fully appear. Trial in the district court, where the case was submitted to a jury on 
special issues, resulted in a verdict and judgment for Neoma Lee Nabors for $1,250. 
This judgment was affirmed by the Court of Civil Appeals at Fort Worth. The 
insurance company brings error. 

For convenience we shall hereafter refer to Neoma Lee Nabors as plaintiff, and 
to the insurance company as defendant. 

For the purposes of this opinion we will assume that the record in this case 
shows that Allie Lee O. Parkey, now deceased, was the mother of the plaintift; 
that during her lifetime Mrs. Parkey made application in due form to defendant 
for a policy of life insurance, naming plaintiff as the beneficiary therein; that the 
application was for what is generally known as a “non-medical” policy, that is, no 
medical examination was contemplated; that at the time the application was deliv- 
ered to the defendant’s agent Mrs. Parkey paid the first premium as required by 
the defendant; that the defendant’s agent then gave Mrs. Parkey a receipt for such 
premium which expressly stipulated that, if “the application is approved by the 
company for the form of policy applied for and in that event, the insurance as 
applied for will be in force from the date of the application”; that at the time Mrs. 
Parkey made application she was a young strong woman in good health, and was 
not affected by any of the diseases inquired about in the application; that atter 
making the application, and paying the first premium, Mrs. Parkey was intentionally 
killed by her estranged husband, who in turn killed himself; that at the time otf 
Mrs. Parkey’s death the insurance company had not passed on her application, and 
had never accepted or rejected it; that the insurance company had a reasonable 
time in which to pass on Mrs. Parkey’s application before her death, and, if sucli 
can constitute neghgence, was guilty thereof in failing to do so. 
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The record also shows that after Mrs. Parkey’s death the defendant rejected 
her application, and directed its agent, who took the same, to return the premium 
paid by her. We gather from the record that the agent attempted to do this by 
forwarding to John A. Miller, who acts as next friend herein, a money order for 
the correct amount. Miller refused to receive the money order, and it was again 
tendered to him during the trial. This seems to be the only tender offered by 
defendant. 

The application signed by Mrs. Parkey is contained in the record. It provides 
that: “If the first premium is paid at the time the application is made and the 
policy is issued in every particular as originally applied for, the insurance shall be 
in force immediately upon approval of the application by the company, and the 
first policy year shall begin with the date of this application unless a different date 
is specifically requested herein.” 

Simply stated, plaintiff's counsel contend that insurance company can be guilty 
of negligence in failing to pass on an application for insurance within a reasonable 
time. In this connection they contend that a tort action for damages will lie in 
favor of the beneficiary named in an application for life insurance for unreasonable 
delay in passing on such application. Plaintiff's counsel further contend that 
recovery should be measured by the insurance applied for. These contentions were 
sustained by the Court of Civil Appeals, and such ruling is here assigned as error 
by the defendant. 

decision of this case involves the proper application of the following well- 
known rules of law: 

(a) Delay in passing on an application for insurance will not give rise to an 
action ex contractu against a life insurance company. Connecticut Mutual Life 
Insurance Company v. Rudolph, 45 Tex. 454; Great Southern Life Insurance Com- 
pany v. Dolan (Tex. Com. App.) 262 S. W. 475; Brownwood Benevolent Associa- 
tion v. Maness (Tex. Civ. App.) 30 S.W.(2d) 1114 (writ ref.); Victory Life 
Insurance Company v. Ferrell (Tex. Civ. App.) 24 S.W.(2d) 774. 

(hb) It is the law of this state, and the general rule, that a tort is “the infringe- 
ment of a right created otherwise than by a contract.” Jones v. Hunt, 74 Tex. 657, 
12S. W. 832, 833. “The distinguishing feature of torts, as applied to legal actions, 
is that they never arise ex contractu.” 26 R. C. L. p. 756, § 2. Of course all tort 
actions are not completely disconnected from contracts, because the existence of a 
contract may sometimes constitute the circumstance necessary to give some par- 
ticular conduct the character of a breach of duty, and thus constitute such conduct 
atort. 62 C. J. pp. 1092, 1093. In other words, there are certain contracts which 
bring into existence duties which are prescribed by law, as well as the contractual 
duties brought into being by the will of the parties. A breach of such a contract 
may give rise to a tort action. Id. 

(c) A refusal to contract may constitute a tort where the law imposes the duty 
so to do, otherwise a refusal to contract is not a tort. 62 C. J. 1094, 1095. 

(d) Where the law imposes no duty to contract, there can be no such thing as 


negligence of a party in the matter of delay in accepting or rejecting an offer 


so 
to do. 


(e) A life insurance company is at liberty to choose its own risks, and may 
accept or reject those who apply to it for insurance as it sees fit. 


When we come to consider the case at bar we find that there is no contention 
made by plaintiff that any insurance contract was ever entered into between the 
detendant and Mrs. Parkey. It therefore follows that the tort action here attempted 
cannot be sustained on any theory of a breach of contract. In other words, it can- 
not be said that the defendant committed a tort by breaching a contract which 
brought into being duties prescribed by law. 

[1] Since it is the law that a life insurance company is at liberty to choose its 
own risks, and may accept or reject those who apply to it for insurance as it may 
see fit, the judgment of the Court of Civil Appeals cannot be sustained on the theory 
that defendant owed Mrs. Parkey a duty to accept her application. 

[2] From what has been said, it plainly appears that this action cannot be 
maintained unless it is held that the general rule above announced, to the effect that, 
where = law imposes no duty to contract, there can be no such thing as negligence 
in the matter of delay in accepting or rejecting an ofter so to do, does not apply to 
shaettince companies. The opinion of the Court of Civil Appeals holds in effect that 
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life insurance companies are excepted from such general rule. The opinion cites 
the following authorities as directly supporting its ruling: Duffie v v. Bankers’ Life 
Ass'n, 160 Iowa, 19, 139 N. W. 1087, 1089, 46 L. R. A. (N. S.) 25; Strand v. Bank- 
ers’ Life Ins. Co., 115 Neb. 357, 213 N. W. 349; Security Ins. Co. v. Cameron, 85 
Okl. 171, 205 P. 151, 27 A. L. R. 444; Boyer v. State Farmers’ M. Hail Ins. Co., & 
Kan. 442, 121 P. 329, 40 L. R. A. (N. S.) 164, Ann. Cas. 1915A, 671; Behnke vy. 


Standard Acc. Ins. Co. (C. C. A.) 41 F.(2d) 696. These cases seem to support the 
holding. 


The original and leading case cited by the Court of Civil Appeals is the Duftie 
Case, supra. The holding in that case sustains the ruling of the Court of Civil 
Appeals in the case at bar. The Duffie Case is by the Supreme Court of Iowa. A 
careful reading of the opinion discloses that it upholds the recovery for damages 
as for tort in a case like this on the theory that the general rule, to the effect that 
where the law imposes no duty to contract, there is no such thing as negligence of 
a party in the matter of delay in accepting or rejecting an offer so to do, does not 
apply to life insurance companies. The Iowa court bases its ruling on the holding 
ihat life insurance companies are excepted from the general rule on the theory 
that they operate under franchises from the’ state, and that their business is 
such general public interest that the receipt of an application implies “a duty on 
the part of the insurance company to act on the proposed risk within a reasonable 
time under the circumstances surrounding the transaction.” We _ here quote the 
iollowing from the opinion: “But it is said that a certificate or policy of insurance 
is simply a contract like any other, as between individuals, and in there is no such 
thing as negligence of a party in the matter of delay in entering into a contract. 
This view overlooks the fact that the defendant holds and is acting under a fran- 
chise from the state. The legislative policy, in granting this, proceeds on the theory 
that chartering such association is in the interest of the public to the end that 
indemnity on specific contingencies shall be provided those who are eligible and 
desire it, and for their protection the state regulates, inspects, and supervises the 
business. Having solicited applications for insurance, and having so obtained them 
and received payment of the fees or premiums exacted, they are bound either to 
furnish the indemnity the state has authorized them to furnish or decline so to 
do within such reasonable time as wili enable them to act intelligently and advisedly 
thereon or suffer the consequences flowing from their neglect so to do. Otherwise 
the applicant is unduly delayed in obtaining the insurance he desires, and for whic 
the law has afforded the opportunity, and which the insurer impliedly has promised, 
if conditions are satisfactory. Moreover, policies or certificates of insurance ordin- 
arily are dated as of the day the application is signed, and, aside from other consid- 
erations, the insurer should not be permitted to unduly prolong the period for whicl 
it is exacting the payment of premium without incurring risk. What was said in 
Northwestern Mut. L. Ins. Co. v. Neafus, 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. 
CN..S.)° 4211, 1s pertinent : ‘If in this case there was evidence that the compam 
was induced to reject the application for the sole reason that Neafus died before it 
acted upon it, or to show that his application, except for the fact of his death 
would have been approved, we would have a very different question. \Ve think t 
is a sound and well-defined distinction between a case in which the application under 
no circumstances would have been accepted and a case in which it would have been 
accepted, except for the fact that the applicant died before it was acted uj and 
after the company had a reasonable time in which to act. While the spatial 
and receipt are to be treated merely as a proposal for insurance that it is with the 
company at its election to accept or reject, it may well be said that the company 
must act honestly and fairly on the application submitted to it, and which it 1m- 
pliedly at least agreed to accept, if satisfactory to it; and that if am applicat 
satisfactory, and the company, if it had acted in a reasonable time, would have 
accepted the risk, it should not be allowed after holding the application for an 
unreasonable time to reject it, solely because of the death of the applicant. But, 
treating the case as we find it in the record, the delay, however unreasonable it ma) 
have been, cannot be construed into an acceptance of an application that 
managed company, in the ordinary course of its business, would have accept 

The other authorities cited by the Court of Civil Appeals uphold this 
on the same general grounds as the Iowa Supreme Court. 

[3] We are inclined to the view that the rule of law which seems to 


ot 
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originated by the Supreme Court of lowa in the Duffie Case, supra, and subsequently 
followed by the decisions of several other states, is not founded on correct legal 
principles. It is difficult for us to understand how negligence and liability therefor 
can be predicated upon circumstances that do not impose any legal obligation. Cer- 
tainly the rule announced by the lowa court does not exist at common law, and the 
Legislature has not seen fit to make it the statutory law of this state. All of the 
authorities class insurance contracts, as such, as fundamenally the same as other 
contracts as regards offer and acceptance. There is no contract unless and until the 
ipplication for insurance is accepted by the insurance company. ,In spite of this 
the lowa rule would single out insurance companies from all other concerns, and 
accomplish, as against them, by indirection in the form ot a tort action, that which 
the law will not permit to be done directly even against such companies. Such a 
le would keep insurance companies in constant danger of tort actions in all cases 
vhere the applicant dies pending the acceptance or rejection of his application, and 
ould greatly hamper the business. Schliep y. Commercial Casualty Insurance Co. 
) 254 N. W. 618, 619; Thornton vy. National Council Junior Order United 
\merican Mechanics, 110 W. Va. 412, 158 S. E. 507, 508; National Union Fire Ins. 
School District, 122 Ark. 179, 182 S. W. 547, L. R. A. 1916D, 238. 
In the Schliep Case, supra, the Supreme Court of Minnesota had before it the 
ery law question here involved. That court refused to except the insurance com- 
y from the general rule. We quote the following from that opinion: 


1) 


“1. ‘It is a well-settled rule, established by the great weight of authority, that 
re delay in passing upon an application for insurance cannot be construed as an 
‘eptance thereof by the insurer which will support an action ex contractu.” Anno. 
A. Ee Re pe To: 

‘Effect of delay. \cceptance of 
» the validity of the contract, mere de 


he application in some form being essential 


} 
ul 
1 

le 


1y in acceptance of an application made, or 
failure to notify insured of the rejection of his application, will not as a general 
ile constitute a contract of insurance.” 26 C. J. p. 54, $ 46 (2). Swentusky v 
Prudential Ins. Co., 116 Conn. 526, 165 A. 686; Heiman v. Phenix Mutual Life Ins. 
‘o., 17 Minn. 153 (Gil. 127), 10 Am. Rep. 154; Giddings vy. Insurance Company, 102 

S. 108, 111, 26 L.. Ed. 92: Misselhorn v. Mutual Reserve Fund Life Ass'n (C. C.) 
¥) F. 545, 546; Travis v. Nederland Life Ins. Co. (C. C. A.) 104 F. 486, 488. 


“In an interesting article in volume 17, Minn. Law Rev. p. 578, it is said: ‘Since 


ter creates no duty in the offeree to accept or to reject, a mere failure on the 
the insurance company to act on the application, no matter how long its 
ence and inaction may be continued, does not amount to an acceptance, and cre- 
tes no contract liability.” 
Numerous cases are cited in support of the text. 
2. Plaintiff does not rely upon an insurance contract nor does he seek to 
his claim for damages upon any contractual basis. Reliance is placed 
y upon tort; i. e., negligence on the part of defendant and its agent in not 
ipon the application. This then brings us to a consideration of the cases 
hich plaintiff places reliance. The leading case on this subject and the one 
been followed more than any other case in the decisions upholding plain- 
ry is that of Dufhe v.-Bankers’ Life Ass'n, 160 lowa, 19, 139 N. W. 1087, 
(N. S.) 25. It is there held that there is a duty imposed upon the 
company because of its public character and its franchise from the state 
it to act promptly upon all applications. If it so fails to act, an 
lies. Other decisions of similar import place decision for plaintiff 
lar circumstances upon various grounds. It is sometimes said that the 
of estoppel is applicable. 1 the Wisconsin case of Kukuska v. Home 
I. Ins. Co., 204 Wis. 166, 173, 235 N. W. 403, 405, the court sustains a 
or plaintiff upon the theory that ‘it seems to be more in accord with 
gal concepts to say that it is a quasi-contractual duty.’ 
in his excellent work on Insurance (2d Ed.) p. 190, under the tithe 
Liability in Tort for Negligent Delay,’ comments upon this phase of 
law as interpreted by those courts that hold to the theory advocated and 
plaintiff. He reters to the doctrine as ‘novel’ and as an ‘interesting 
surprising rule.” The doctrine has never been accepted in this state nor 
tofore come before this court. Thus we are free to act, and it becomes 
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our duty to determine whether this ‘novel, interesting and rather surprising’ doc- 
trine is to be imposed upon insurers by judicial legislation. 

“A brief resume of the cases holding the opposite view to those upon which 
plaintiff relies is deemed appropriate. Thus the Supreme Court of Mississippi in 
Savage v. Prudential Life Ins. Co., 154 Miss. 89, 102, 121 So. 487, 488, has this to 
say: 

“‘Appellant is careful to state that this is an action ex delicto, not an action 
ex contractu. He does not contend that the minds of the parties had met, or 
that a contract had been consummated. 

““Counsel’s argument for reversal of the decision of the lower court is based 
upon the theory that a tort arises from a failure to accept an offer. to make a 
contract within a reasonable time, and that the amount of recovery and _ the 
amount of damages shall be measured by the face value of the policy, there 
being a double indemnity clause in this case. * * * 

“We are unable to perceive how an action may be maintained in tort 
which so clearly cannot be maintained on any theory in the contract. The Pruden- 
tial Life Insurance Company was under no duty to write insurance on the life of 
appellant’s intestate, because there is no statute in this state fixing such duty upon 
insurance companies. We can find no such rule at the common law. It is quite 
elementary that there cannot be a tort without a breach of a legal duty. It is 
true that the business of insurance is affected with a public interest, and it may 
be that under the State and Federal Constitutions the Legislature might impose 
upon insurance companies a duty in this behalf. But, unless and until the 
Legislature shall declare a legal duty on the insurance companies to an applicant 
for insurance, despite the terms of the application, this court is without the 
power or the desire to trench upon legislative authority.’ 

“In National Union Fire Ins. Co. v. School Dist. No. 55, 122 Ark. 179, 183, 
182 S. W. 547, 548, L. R. A. 1916D, 238, the court said: ‘Negligence and liability 
therefor cannot be predicated upon a state of facts that do not impose any legal 
duty.’ See also Interstate Business Men’s Acc. Ass’n vy. Nichols, 143 Ark. 369, 
220 S. W. 477; Metropolitan Life Ins. Co. v. Brady, 95 Ind. App. 564, 174 
N. E. 99. 

“The Supreme Court of Connecticut in Swentusky v. Prudential Ins. Co. 
116 Conn. 526, 530, 165 A. 686, 687, discussed the question thoroughly. We quote 
therefrom the following: 

““The complaint states as the only basis of recovery by the plaintiff the neg- 
ligence and carelessness of the defendant’s agent in failing to forward the 
application to it for a period of about two weeks. The trial court gave judgment 
for the defendant and the plaintiff has appealed. 

“*The question whether there might be a recovery against an insurer where 
there has been a delay in issuing a policy of insurance after the making of an 
application has been before the courts in a considerable number of cases. Carl 
\\. Funk, in an article written in 1927, ably examines and analyzes the principal 
cases decided before that year, and in that article and in a comment written in 
1930 in the Yale Law Journal all the later decisions of consequence are referred 
to. 75 University of Pennsylvania Law Review, p. 207; 40 Yale Law Journal, p 
121. Most of the more recent decisions have dealt with situations where liability 
was claimed to exist, as in the case before us, upon the ground of the negligence 
of the agent, and in all but two of these cases the insurer has been held liable. 
The exceptions are the cases of Savage v. Prudential Life Ins. Co., 154 Miss. 89, 
121 So. 487, and Metropolitan Life Ins. Co. v. Brady, 95 Ind. App. 564, 174 
N. E. 99. 

“Tt is not our purpose to discuss the reasoning of the decisions in other 
jurisdictions in detail. We agree with the commentators upon them that ther 
is much in them which runs counter to accepted legal principles. But that so 
many courts have found liability to exist evidences a general feeling that to hold 
otherwise would be to deny a claim intrinsically just, and emphasizes the need to 
test that claim by a sedulous consideration of the legal principles which might 
be involved. In doing this, however, we cannot be unmindful of the limitations 
upon our proper functions in declaring the unwritten law of this state. That 
law can never be static but it must be everlastingly developing to meet th: 
changing needs of a changing civilization. But if our system of law ts to have 
stability .and a measurable degree of certainty, its development must be 4? 
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orderly process, an accretion to the body of principles which are the outgrowth 
of past precedents, reasoned out in pursuance of that method of thinking which 
is the essence of the common law. Merely because it seems to us unjust that a 
plaintiff situated as is the one before us should not recover, or that “social 
desirability” dictates that she should, affords no sufficient basis upon which we 
may find liability. Unless the application and reasonable development of accepted 
principles of law justify that recovery, the remedy, if any, rests with the Legis- 
lature and not with the Courts. * * *’” 

In the Thornton Case, supra, the Supreme Court of Appeals of West Virginia, 
which is the court of last resort in that state, had before it the identical law 
question here involved. We quote the following from that opinion: 

“This action is described in appellee’s brief as ‘a tort action for ne gligent delay 
of the defendant in forwarding the application ‘op acceptance or rejection.” The 
brief expressly denies that this is an action on the policy and explains that the 
policy was brought into the case only to show that the applicant was an acceptable 
risk The brief cites decisions from Kansas, Iowa, Colorado, and Nebraska, 
which uphold the right of recovery in such actions. a Boyer v. Ins. Co., 86 
Kan. 442, 121 P. 329, 40 L. R. A. (N. S.) 164, Ann. Cas. 1915 A. 671; Duffie v. 
Bankers’ Life Ass’n, 160 Lowa, 19, 139 N. W. 1087, 1090, 46 L. R. A. CN. S.) 25: 
De Ford v. Ins. Co., 75 Colo. 146, 224 P. 1049; Strand v. Ins. Co., 115 Neb. 357 
213 N. W. 349. The brief cites cases from Oklahoma and Washington, which 
permit recovery for such delay in actions founded in contract though sounding 
in or nominally laid in tort. See Security Ins. Co. v. Cameron, 85 Okla. 171, 205 
P. 151, 27 A. L. R. 444; Dyer v. Ins. Co., 132 Wash. 378, 232 P. 36. It also 
cites decisions from North Carolina, North Dakota, Idaho, Indiana, and Kentucky 
which are not listed herein, as they are based on facts materially different from 
those of the instant case. The decisions which recognize the right to proceed 
solely in tort are termed ‘a class of comparatively recent cases’ in the annotation 
on page 1029 of 15 A. L. R. They are based on the theory that it is desirable 
from the standpoint of public policy that an ‘indemnity on specific contingencies 
shall be provided those who are eligible and desire it’; that an insurance company 
is affected by this public interest; that having solicited and obtained an application 
for insurance and accepted conditionally the initial premium, it then becomes the 
duty of the insurance company to act upon the application within a_ reasonable 
time; and that the company is liable for all damages suffered in consequence of 
a breach of this duty. 

“The long-established conception of the legal relations between an applicant 
uid an insurance company is that such relations are fundamentally the same as 
those hetween parties negotiating any other contract, and are ‘purely contractual.’ 
‘The contract of insurance is to be tested by the principles applicable to the 
making of contracts in general.’ Clark v. Ins. Co., 89 Me. 26, 35 A. 1008, 1011, 

R. A. 276; 32 C. J. 1091 (Insurance) ; 37 C. J. 378 (‘Life Insurance); 14 

Bs ; 896, § 72; Meadows vy. Ins. Co., 104 W. Va. 580, 585, 584, 140 S. E. 

It is settled almost beyond cavil that mere delay, mere inaction, by an 

surance company in passing on an application does not constitute an acceptance 

stablish the relationship of insurer and insured a Insurance, § 57; 1 

h Cye. of Ins. Law, § 86; 1 Cooley’s Briefs on Ins. (2d Ed.) PP. 595, 596. 

the theory advanced by a in making the insurer cuore 1 damages 

he amount of the policy because of delay, would accomplish by ialincetine 
which the law will not permit to be done directly. 

“No reason is apparent why an insurance contract should be regarded as of 
aly more interest to the public than a contract of employment. It is of as much 
eee to the public that a person and his dependents have support during his 
lifetime (by wages or salary) as that his beneficiaries have a competency (through 
iisurance) after his death. Yet it has never been held that delay in passing 
pon an application for employment affected the public interest to the extent that 
it made the employer liable for all damages arising from such delay. The theory 
advocated by appellee is such an innovation on established insurance law that this 
court is not prepared now to accept it. We do uot mean to imply, however, that 
action in such case might not lie on an implied contract.” 

_ We think the two opinions above quoted from lay down the correct rule, and 
the one founded on unquestioned legal principles. 
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At this point we here refer to the notes in 15 A. L. R. 1029 and 75 A. L. R. 

for a full citation of the authorities on both sides of this question. 

For the reasons stated, the judgments of the Court of Civil Appeals and 
district court are both reversed, and judgment here rendered for the _ plaintiff 
for the sum of $13.52 premium paid. It is also adjudged that the defendant 
shall pay all costs in the district court and the plaintiff shall pay all costs of 
appeal in this court and in the Court of Civil Appeals. 

Opinion adopted by the Supreme Court Nov. 28, 1934. 


MUTUAL LIFE & LOAN ASS’N OF AMERICA v. JACKSON. No. 4567. 
Court of Civil Appeals of Texas. Texarkana. Novy. 17, 1934. 
Rehearing Denied Nov. 29, 1934. 

76 Sonthwestern Reporter (2d) 547. 
4. INSURANCE. 

Misrepresentations by mutual insurance association’s president that bene- 
ficiary’s claim under policy on deceased member's life had been rejected and 
that no assessment for collection thereof could be made against surviving mem- 
bers /eld fraud entithng beneficiary to maintain suit to set aside settlement, 
cancel release, and recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Krror from Franklin County Court; J. W. Middleton, Judge. 

Suit by T. A. Jackson against the Mutual Life & Loan Association 
\merica. Judgment for plaintiff, and defendant brings error. 

\fhrmed 

Sullivan & Wilson, of Dallas, for plaintiff in error. 

Sam Williams, of Mt. Pleasant, for defendant in error. 

JouNson, Chief Justice. 

This suit was brought by defendant in error, T. A. Jackson, in the county 
court of Franklin county, seeking to set aside a settlement and cancel a release, 
and to recover upon a mutual insurance policy issued on the life of Harry Pier- 
son, an uncle of Jackson, and payable to Jackson as beneficiary named in the 
policy, for its face value in the sum of $1,000, issued by plaintiff tn error, Mutual 
Life & Loan Association of America, a mutual assessment company. The settle- 
ment and written release of the claim sought to be canceled is alleged to have 
been procured by D. C. Tabor, president of the company, from plaintiff for an 
alleged inadequate sum, $25; that plaintiff was induced to make the settlement 
and sign the release relying upon certain alleged false and fraudulent represen- 
tations made to him by said D. C. Tabor for the purpose of procuring the release 
irom the plaintiff. The false and fraudulent representations alleged to have 
been made by Tabor to Jackson in procuring the release are, stated in sub- 
stance: (1) That plaintiff's claim had been rejected by defendant’s board of 
claims; and (2) that no assessment in payment of the claim could be made by 
the company upon the surviving members of the group in which this policy had 
been placed; and (3) that no assessment would be made by the company upon 
such surviving members in payment of the claim, whereas in truth and in fact 
plaintiff's claim had not been rejected by defendant’s board of claims, and that 
the assessment was (subsequently) made and collected upon the surviving mem- 
bers for the amount herein sued for. 

On trial of the case, the issues were determined by the jury in favor ot 
plainitff, and judgment was entered against defendant for the amount found 
have been collected from the surviving members on the claim, in the sum ot 
256, less the $25 previously paid to plaintiff. The case is before us on writ ol 


rror sued out by defendant company. 


[1-4] Plaintiff in error by its brief presents the contention that the trial 
court erred in overruling its motion for new trial, for the contended reason that 
the alleged false and fraudulent representations consist only of “a promise ot 
the happening of some future contingency,” and do not constitute actionable 
fraud. : 


Ordinarily, representations as to future contingent events, or a promise ol 


something to be done or not to be done in the future, do not constitute action- 
able fraud. 20 Tex. Jur. §§ 15 and 16, pp. 29, 30. But a statement as to what 
“@ A i ee 


will or will not occur in the future when such statement is based on past 





Life| Dorsey Life Ass'n vy. Sitton 


present facts, may in a proper case be actionable, Burcum y. Gaston (Tex. Civ. 
App.) 196 S. W. 257; American Law Book Co. vy. Fulwiler (Tex. Civ. App.) 219 
S. W. 881; and a promise may, in particular circumstance, constitute actionable 
fraud when made with intent at the time that it would not be performed, and 
with the intention, design, and purpose of deceiving, Stuard v. Vick (Tex. Civ. 
App.) 9 S.W.(2d) 494; and the question of intent to deceive and defraud at the 
time of making the promise is a fact issue for the jury, Chicago, T. & M. C. 
Ry. Co. v. Titterington, 84 Tex. 218 19 S. W. 472, 31 Am. St. Rep. 39. In the 
record before us, the jury found in favor of defendant in error, Jackson, on his 
allegations of misrepresentations that his claim had been rejected and that no 
assessment for its collection could be made on the surviving members, which 
allegations and findings are within the rule declaring misrepresentation of 
material past or existing facts actionable. 

Wherefore the judgment of the trial court is affirmed. 


DORSEY LIFE ASS’N v. SITTON. No. 2605. 
Court of Civil Appeals of Texas. Beaumont. Nov. 23, 1934. 
Rehearing Denied Nov. 28, 1934. 
76 Southwestern Reporter (2d) 550. 
INSURANCE. 
In action on group life policy, issued by mutual assessment association, tes- 
ny that witness had been told that all groups in association were full jeld 
improperly admitted as hearsay and irrelevant. 
(For other cases, see Insurance, Dec. Dig. § 648]1].) 
INSURANCE. 

In action on group life policy issued by mutual assessment association 
which provided for payment of named sum or so much thereof as might be 
realized irom assessment, beneficiary’s recovery was limited to proceeds of 
assessinent, and judgment directing that difference between named sum and 
assessment be made from any other property of association was improper. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Appeal from District Court, Nacogdoches County; C. E. Brazil, Judge. 

Suit by Mrs. Carrie Sitton against the Dorsey Life Association. From 
judgment for the plaintiff, the defendant appeals. 

Reversed and remanded. 

Adams & McAlister and F. I. Tucker, all of Nacogdoches, for appellant. 

Seale & Thompson, of Nacogdoches, for appellee. 

WALKER, Justice. 


a 


Appellant, Dorsey Life Association, is a mutual assessment insurance com- 
pany; the members are placed in groups, and on the death of a member an 
assessment is run against each member of his group, and his beneficiary is paid 
with the proceeds of that assessment. On the 5th day of April, 1932, appellant 


ued to M. R. Sitton its policy of life insurance No. 13116, containing the 
lowing stipulations: 

“Hereby insured the life of M. R. Sitton, Trawick, Texas, payable to Mrs. 
Carrie Sitton (wife) in the sum of One Thousand Dollars ($1000.00) or so much 
thereof as may be realized from an assessment of $1.00 each on the members of 


t} 


e class of the Insured. 

“* * * The foregoing obligations of the Association are conditioned upon 
the Insured’s paying within 15 days all Death, Reserve, Surplus, or Expense 
Assessments of $1.10 levied by the Association. This policy is subject to the 
By-Laws of the Association now in force or hereafter adopted.” 

The insured died on the 3d day of April, 1933. It was agreed that all death 
assessments, expense assessments, etc., properly chargeable against the M. R. 
Sitton policy, were regularly paid before his death. Appellee, Mrs. Carrie Sitton, 
the wite of the insured, and the beneficiary named in the policy, duly made 
proot of the death of M. R. Sitton. On receipt of the proof, appellant refused 
payment and refused to run against the members of the group to which M. R. 
“itton belonged the assessment of $1.10 per member, as stipulated in the policy. 
thereupon, on the 28th day of July, 1933, appellee filed suit against appellant 
i the district court of Nacogdoches county, praying for recovery on the policy 
the sum of $1,000, interest, costs, and general relief, etc. Appellant answered 
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by general and special demurrer, general denial, and by special plea, to the 
effect that the policy was issued on an application made by M. R. Sitton wherein 
he stated that the nature of all illness suffered by him within the last five years 
was “light rheumatism,” and that he had never had an application for insurance 
rejected; appellant answered that these answers were falsely and fraudulently 
made by the insured to induce it to issue the policy; that the insured had had 
applications for insurance rejected prior to the making of this particular applica- 
tion, and that he was suffering at the time of the application with an incurable 
disease. Appellee pleaded waiver and estoppel against the special answer of 
appellant. The effect of this plea was that the insured, at the time the renege 
tion was made, gave the true facts to appellant’s agent; that the agent wrote i 
the answers and acc cepted the application knowing the true condition of the 
health of M. R. Sitton, and that he had been refused insurance prior to the 
making of this application. The trial was to a jury. The evidence, without dis- 
pute, was that, at the time the application was made, the deceased was suffering 
with an incurable disease; that he knew that fact; and that he had made appli- 
cation for insurance prior to the making of this application. The testimony 
of appellee was that the insured advised appellant’s agent of the true condition 
of his health, and that he had made application for insurance prior to this appli- 
cation, and that appellant’s agent, knowing the true facts, wrote the false 
answers into the application. Appellant’s testimony, given by its agent, was 
that he did not know the true facts; that when the application was taken he 
wrote in the answers given him by Mr. Sitton and took the application believing 
that Mr. Sitton’s statements to him were true. It was shown without contro- 
versy that F. W. Tucker was appellant’s agent who took the application, and 
that John D. Todd was appellant’s secretary, with authority to accept the 
applications from appellant's agent, to examine them, and to accept or reject 
the applicants for insurance. Answering special issues, the jury found that (a) at 
the time the application was signed by M. R. Sitton, Frank W. Tucker knew “he 
was in had health’; (b) that John D. Todd, before the issuance of the policy in 
question, “had notice that M. R. Sitton was in bad health”; (c) that at the time M. 
R. Sitton signed the application he did not know “what the answers were, if any, 
that had been written to the questions in said application”: (d) that immediately 
prior to the time when, under the terms of the Sitton policy, appellant was required 
to run an assessment for its payment, there were 903 members in the group to 
which M. R. Sitton belonged. On the findings of the jury, judgment was rendered 
in favor of appellee against appellant for the sum of $908, with interest at the rate 
of 6 per cent, per annum from date of judgment until paid, and appellant was 
ordered to run an assessment against the members of the group to which M. R. 
Sitton belonged, and “that all money received by said association as a result of 
the running of the said assessment be paid to plaintiff herein upon this judgment, 
and that if said money so received from said assessment is insufficient to satisfy 
this judgment and costs of suit, that the balance, if any, be made from any 
other property of said association, as under execution.” 
Opinion. 

[1] The trial court committed reversible error in permitting the witness 
James D. Dorsey to testify, over appellant’s objections, that he was acquainted 
with the reputation of M. R. Sitton for truth and veracity in the community 
where he lived, and that it was good. The Commission of Appeals in Grant v. 
Pendley, 39 S.W.(2d) 596, 78 A. L. R. 638, with affirmative approval of the 
Supreme Court, held that the reception of this character of testimony consti- 
tuted reversible error. The facts of that case are so absolutely on all fours with 
the facts of this case that it would serve no useful purpose to quote therefrom 
in support of our conclusion. We overrule appellee’s contention that, if error, 
the reception of this testimony was harmless. That very point was made in 
Grant v. Pendley and denied by the Commission of Appeals. On another trial 
appellee should amend her ple: idings and plead the facts upon which she relies 
to establish the issues of waiver and estoppel. As presented on this appeal, her 
plea was more in the nature of a legal conclusion than one of fact. 

[4] On another trial, the court should not permit the witness E. Y. Bass 
to testify that a Mr. Nearing had told him that all the groups in the defendant 
insurance company were full. As presented, this testimony was hearsay, irrele- 
vant, and immaterial. 
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[5] Under the conditions of the policy, appellee’s recovery must be limited 
to the proceeds of the assessment; the judgment directing that the balance of 
the judgment “be made from any other property of said association under execu- 
tion” has no support. For the reasons stated the judgment of the lower court 
is reversed, and the cause remanded for a new trial. 


METROPOLITAN LIFE INS. CO. v. HILL et al. C. C. No. 513. 
Supreme Court of Appeals of Went Virginia. Nov. 13, 1934. 
177 Southeastern Reporter 188. 
2, INSURANCE. 

Beneficiary’s unlawful intentional causation of insured’s death, whether felon- 
ious or not, at common law defeats beneficiary’s right to proceeds of life policy. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

INSURANCE. 

Statute prohibiting one convicted of feloniously killing another from obtaining 
proceeds of other’s life policy makes conviction of felony conclusive against 
beneficiary who kills insured, but does not otherwise change common-law rule 
that beneficiary’s unlawful intentional causation of insured’s death, whether felonious 
or not, defeats beneficiary’s right to proceeds of life policy (Code 1931, 42-4-2 

(For other cases, see Insurance, Dec. Dig. § 448.) 

Syllabus by the Court. 

Unlawful intentional causation of the death of an insured by the beneficiary 
named in the insurance policy, whether felonious or not, is the test of the common- 
law rule barring the beneficiary from the proceeds of the policy. 

2. In interpreting a statute it is the duty of the court to look to the purpose 

i the enactment as well as to the language employed. 

3. Code 1931, 42-4-2, makes conviction of a felony conclusive against a 
beneficiary who kills the insured, but does not otherwise change the common-law 
ala 

From the Circuit Court of Mingo County. 

Suit by the Metropolitan Life Insurance Company against Lettie May Hill 
and others. The court overruled a demurrer to plea of the named defendant and 
a motion to strike matter therefrom, and ruling was certified for review. 

Ruling on demurrer affirmed, and on motion to strike reversed. 

\William M. Buchanan, of Charleston, W. H. D. Preece, of Williamson, and 
H D. Rollins, of Charleston, for defendant Ella Marshall. 

E. Gaujot Bias and §S. N. Friedberg, both of Williamson, for defendant Lettie 
May Hill. 

Hatcuer, Judge. 

This suit was brought by an insurance company as stakeholder, to dispose of 
the proceeds of an insurance policy on the life of William A. Hill. He was 
killed by his wife, who was the beneficiary named in the policy and also his sole 
distributee. Upon a trial for his murder she was found guilty of involuntary 
manslaughter. She pleads herein that she killed her husband unintentionally, and 
sets out in her plea her acquittal of felonious killing in the criminal trial. The 
circuit court overruled (1) a demurrer to her plea, and (2) a motion to strike 
therefrom all reference to the criminal trial. The plea is here on certification. 

1. Inasmuch as the plea alleges that the killing was unintentional, it is good 
n —_ r. 

The Revisers’ note to Code 1931, 56-4-36, shows that the present scope of 
a Plies was not designed to affect in any manner the practice of moving to 
strike extraneous matter from a pleading. In opposition to the motion to strike 
herein, Mrs. Hill invokes Code 1931, 42-4-2, which is in part as follows: 
|" * * No person who has been convicted of feloniously killing another * * * 
‘hall take or acquire any money * * * from the one killed, * * * either by descent 
and distribution, * * * or by any policy of certificate of insurance, or otherwise: 
but the money * * * to which the person so convicted would otherwise have been 
entitled shall go to the person or persons who would have taken the same if the 
person so convicted had been dead at the date of the death of the one killed or 
conspired against, unless by some rule of law or equity the money or the property 
would pass to some other person or persons.” : 

Counsel for Mrs. Hill point to the phrase in the statute “No person who 
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has been convicted of feloniously killing another,” etc., and contend that it bars 
only the one so convicted from acquiring money through the killing. They contend 
further that by implication the statute permits a killer who is convicted of 
lesser offense to take from the one killed. They say: “If the statute 
against the beneficiary in the one case (conviction of a felony) it 


a 
operates 
is reasonabk 
to say that it shall operate to the benefit of the beneficiary in the other instance 
(conviction of a misdemeanor ).” 

Counsel for the administratrix of the deceased take the position that whil 
the statute has made conviction of a felony conclusive against a beneficiary wh 
kills the insured, the statute has not dealt or purported to deal with conviction of 
less than a_ felony. 


[1-3] The Revisers of the Code made the following note to the above section 
“This section is new. It is framed to meet a case like Johnston vy. Metropolitan 
Life Ins. Co., 85 W. Va. 70, 100 S. E. 865 [7 A. L. R. 823].”. The Johnston Cas 
held: (a) That a beneficiary in a life insurance policy who murdered the insured 
was not entitled to the proceeds of the policy: and (b) that when such beneficiary 
was also the sole distributee of the deceased, his personal representative could 
not recover the proceeds (for the murderer should not get indirectly, as distributec, 
what he could not get directly, as beneficiary). It is true that the opinion in the 
Johnston Case refers to one who “murders the insured” and bars him from th 
proceeds of the policy because of “his felomous act.” But that case was dealing 
with a murderer. The opinion naturally used terms strictly applicable to the 
facts in that case. There was no occasion in that case, or for the Legislature in 
preparing to meet a similar case, to change the test of the common-law rule 
barring the beneficiarv—unlawful intentional causation of death of the insured 
whether felonious or not. Cooley, Briefs on Insurance (2d Ed.) p. 5227. The 
Johnston opinion displays no intention to limit the test to murder in a technical 
sense. The basis of the opinion is the fundamental principle of justice that on 
shall not profit by his own wrong. The opinion says: “It is against the policy 
of our law to reward one for the commission of crime.” That policy no mor 
rewards an intentional misdemeanant than a felon. The one differs at law from 
the other simply in degree. Both set the law at naught. “The law does not force 
its ministers of justice to abet a criminal project to set the law at naught.” 
Cardozo, Judge, in People v. Schmidt, 216 N. Y. 324, 341, 110 N. E. 945, 950, 
L. R. A. 1916D, 519, Ann. Cas. 1916A, 978. 

The effect of the Johnston decision was to leave the proceeds of the policy 
with the insurance company. The statute, in so far as it inhibits the murderer 
from securing the proceeds, is merely declarative of the Johnston decision, and 
does not meet a situation like the one presented there. The situation is met only 
by the disposition which the statute makes of the insurance from which the slaver 
is thus barred. It is therefore obvious that the major purpose of the Revisers 
was to arrange that disposition. 

In Interstate Stores v. Williamson, 91 W. Va. 156, 160, 112 S. E. 301, 303 
31 A. L. R. 258, this court has recognized the general rule that “the judgmen 
in a criminal case is not proper evidence in a civil suit, to prove the facts on 
which it is based.” See annotation 31 A. L. R. 262. To meet that rule in case of 
a felonious conviction and make the conviction final was evidently the minor 
purpose of the Revisers when they included in the statute its inhibitory portion 
For all which we must hold that the statute was designed to raise the felony 
conviction as but another bar to recovery in a civil action, and that the statute 
gives no implication that a lesser verdict would furnish basis for such a recovery. 

The finding of involuntary manslaughter by the criminal court does not entitl 
or tend to entitle Mrs. Hill to the proceeds of the policy. Wherefore the motion 
to strike should have been sustained so that the simple issue herein would no! 
become complicated by that finding. 5 : 

The ruling of the circuit court on the demurrer is affirmed, but on the motion 
to strike is reversed. 

Affirmed in part; reversed in part; remanded. 
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DELANEY v. METROPOLITAN LIFE INS. CO 
Supreme Court of Wisconsin. Nov. 6, 1934. 
237 Northwestern Reporter 140. 
INSURANCE. 
Showing of diligent search is unnecessary as condition precedent to presump- 
of death after seven years. 
(For other cases, see Insurance, Dec. Dig. § 440.) 
2. INSURANCE. 
Presumption of death after seven years is limited to establishing fact of deat! 
and after end of seven-year period, and does not operate to prove that deatl 
occurred at any particular’ time within such period. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 
INSURANCE. 
[In action on life policy, whether insured died on date of his disappearance, held 
jury, notwithstanding unlikelihood that in relatively short distance between 
e and work he could have come to his death without discovery and knowledge 
reaching his wife, and absence of exposure to some specific peril that would account 
ror his death at such time. 


ham 
hol 


For other cases, see Insurance, Dec. Dig. § 668[11].) 
4, INSURANCE. 

Doctrine requiring exposure of person alleged to have died at a particular time 
some specific peril that would account for his death at such time does not obtain 
Wisconsin. 

(For other cases, see Insurance, Dec. Dig. § 440.) 


\ppeal from a judgment of the Circuit Court for Milwaukee County; A. H. 


Reid, Judge. 


\ction by Mattie Delaney, as administratrix of the estate of Noah Delaney, 
leceased, against the Metropolitan Life Insurance Company. From a judgment of 
the circuit court affirming a judgment of the civil court for plaintiff, defendant 
appeals.—[By Editorial Staff.] 

\ffirmed 


The action was commenced on July 27, 1932, by Mattie Delaney, as administra- 


trix of the estate of Noah Delaney, deceased, plaintiff, against the Metropolitan 
} Life Insurance Company, defendant, to recover the face value of three separate 
lerer policies of life insurance issued by the defendant company upon the life of Noah 
and Delaney, husband of plaintiff, and of which policies plaintiff was the beneficiary. The 
only issues were the fact and time of insured’s death. The case was originally tried in 
civil court without a jury. The trial court made and filed his Anidings of fact, in 
which he found that insured was dead and that he died on the date of his 
disappearance from home. On appeal to the circuit court, judgment was entered 
February 19, 1934, affirming the judgment of the civil court. Such 
are material to the issues represented upon this appeal will be stated 


Inton 


ave: 


isers 


the 


facts as 
in the 


: Bloodgood, Stebbins & Bloodgood, of Milwaukee (Albert K. Stebbins and G 
1nlor Kenneth Crowell, both of Milwaukee, of counsel), for appellant. 

cue Corrigan, Backus, Ruppa, Bortin & Backus, of Milwaukee (A. C. Backus, Jr.. 
clony and Walter A. Backus, both of Milwaukee, of counsel), for respondent. 
a \WiCKHEM, Justice. 

very The plaintiff and Noah Delaney were married 


at Houston, Tex., in 1918 
living for short periods in Kansas City, Mo., and Sioux City, Iowa, they 
‘ame to Milwaukee in December, 1922. The insured was a butcher by trade and 
was employed by the Plankinton Packing Company. At the time of his disappear- 
ance he was earning $35 a week. His wife conducted a rooming house at theit 
residence. The testimony warrants the conclusion that plaintiff and her husband 
had always lived together in peace and tranquillity, that they had not quarreled, 
and that her husband was a man of regular habits. He was a steady worker, 
and brought his pay check home at the end of each week. He was earning more 


i he had ever earned before, and had had continuous employment for a period 


nearly two years. Insured spent his evenings in the company of his 


He did not drink. Plaintiff and her husband were members of 
they attended together twice a week. 


wife. 
a church, which 
On the occasion of his disappearance, the 
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husband left at his usual time, and, as the wife supposed, was bound for his work. 
He kissed his wife good-bye, left, and never returned. The wife inquired of a 
fellow worker as to whether he was at work that day, and was informed that 
he had not been. A week after this plaintiff wrote to her husband's mother, 
making inquiry, and a little later wrote to his sister. She received no answer to 
these letters. Plaintiff did not appeal to the police department and made no 
further investigation. At the suggestion of the insurance agent, plaintiff kept up 
the premiums on the policies throughout the seven-year period. 


[1] The first contention of defendant is that the evidence is insufficient t 
establish the insured’s death at the time of the commencement of this action. A 
careful analysis of the Wisconsin cases dealing with the presumption of death 
after seven years has been made by defendant, but it is deemed unnecessary at 
this time to engage in an elaborate discussion upon this point. The whole subject 
was completely reconsidered and reviewed in Egger v. Northwestern Mut. Life 
Ins. Co., 203 Wis. 329, 234 N. W. 328, and we adhere to the determination 
that case. There is consequently only one matter that calls for any consideration 
in connection with this contention, and this because it was not dealt with in the 
Egger Case. The rule in Wisconsin as set forth in Ewing v. Metropolitan Lite 
Insurance Co., 191 Wis. 299, 210 N. W. 819, is that a showing of diligent search 
is unnecessary as a condition precedent to the presumption of death after seven 
years. This case adhered to the rule theretofore laid down in Miller v. Sovereiga 
Camp Woodmen of the World, 140 Wis. 505, 122 N. W. 1126, 28 L. R. A. (N. S.) 
178, 133 Am. St. Rep. 1095, and Page v. Modern Woodmen of America, 162 Wis. 
259, 156 N. W. 137, L. R. A. 1916F, 438, Ann. Cas. 1918D, 756. We see no 
reason for departing from this rule. Much of the difficulty which attends th 
application of the presumption of death after seven years under the circumstances 
prescribed arises from the fact that, while in some of its aspects the rule is one 
of policy, it has for a basis a genuine inference of fact. For example, the 
selection oi seven years is arbitrary, at least to the extent that it establishes 
minimum of proof. On the other hand, the fact that this presumption depends 
upon the circumstances of the case, and that, if a person disappearing has no one 
with whom he would be likely to communicate, or that if he leaves under 
circumstanees which preclude any likelihood of his communicating or returning, 
the presumption of death is rebutted or may never attach, discloses that the 
presumption involves a genuine inference of fact. The absence of diligent search 
does not impair the inference, although its presence may strengthen it. Ii the 
obligation to institute a diligent search were required, it could only be upon some 
ground of policy. We see no reason to attach such a condition to the presumption 
It is concluded that there is no merit in the first contention of the defendant 


(2, 3] The n€xt question is whether the evidence is sufficient to establish 
insured’s death at the date of his disappearance. This is important because 
plaintiff continued to pay premiums during the seven-year period, and affects plain- 
tif” s right to recover these premiums in addition to the face value of the policies, 
as well as her right to interest. The presumption of death after seven years, 
under the circumstances heretofore reviewed, is limited to establishing the fact 
of death from and after the end of the seven-year period, and does not operate 
to prove that death occurred at any particular time within the seven-year period. 
White v. Brotherhood of Locomotive Firemen, 165 Wis. 418, 162 N. W. 41. 
This being true, the party having the burden of proving death at any particular 
time must sustain that burden by evidence. In this case the evidence must be such 
as to warrant the inference that deceased died on the date of his disappearance 
Plaintiff relies upon the following circumstances to make a jury question upon 
this issue: The fact that insured and his wife had always lived together in 
domestic tranquillity; the fact that he was a steady worker and had a good 
position; that he had a daily routine; that he had religious affiliations and 
attended church regularly with his wife; that his daily routine was nearly 
invariable and included appearance for work at certain definite hours, and the 
return to his home at the end of his work. Insured was not a wanderer, but a 
man who spent his leisure hours at home with his wife. There were no quarress 
or other crises in his affairs to explain the sudden disappearance. On the morning 
of the disappearance he prepared for work at the usual hour, kissed his wife, and 
left at the usual time. From that time the story is a blank. He failed to arrive 





Lai 


Delaney v. Metropolitan Life Ins. Co. 759 


at work, and he never returned home. He has never since been seen or heard 
from. 

It seems to us that, in view of the fixed character of insured’s habits and 
daily routine, as well as the absence of any motive for disappearance or absconding, 
the sudden and complete break in this routine will reasonably support the 
inference that he died upon the date of his disappearance, unless two considerations 
hereafter to be discussed compel a different conclusion. 

The first is the unlikelihood that insured, in the relatively short distance 
between his home and his place of work, could have come to his death without 
the fact being discovered and intelligence concerning it reaching his wife. This 
is urged as especially unlikely in view of his residence in a large city, with 
excellent police facilities. While this factor might well have been considered by a 
jury to weaken the inference, we consider that it merely affects the strength of 
the inference, and does not, as a matter of law, render speculative the conclusion 
that death occurred on this day. 

The other contention is that the court should apply the so-called “specific 
peril” doctrine. In Davie v. Briggs, 97 U. S. 628, 634, 24 L. Ed. 1086, it was 
said: “If it appears in evidence that the absent person, within the seven years, 
encountered some specific peril, or within that period came within the range of 
some impending or immediate danger, which might reasonably be expected to 
lestroy life, the court or jury may infer that life ceased before the expiration of 
the seven vears.” 

[4] The requirement that exposure of the person alleged to have died at a 
particular time within the seven-year period to some specific peril that would 
account for his death at such time has been frequently made. However, this 
iew was expressly repudiated in several cases. Fidelity Mut. Life Ass’n v 
Mettler, 185 U. S. 308, 22 S. Ct. 662, 46 L. Ed. 922; Tisdale v. Connecticut Mutual 
Lite Ins. Co., 26 Iowa, 170, 96 Am. Dec. 136; Sovereign Camp vy. Robinson (Tex. 
. App.) 187 S. W. 215; Lesser v. New York Life Ins. Co., 53 Cal. App. 236, 
P. 22. The difficulty with the doctrine is that it seeks to impose arbitrary 


juirements upon a natural inference of fact. It has never been adopted in 
Visconsin. See White v. Brotherhood of Locomotive Firemen, supra; Dobelin 


Ladies of Maccabees of the World, 171 Wis. 54, 174 N. W. 897. The latter 
ase 1s relied upon by defendant as conclusive upon this appeal. There this court 
reversed a finding that death occurred within a short time of the last intelligence 
ncerning an insured, upon the ground that the record did not support the 
nference. It was pointed out in that case, however, that the insured was a 
anderer “with but the slightest of home ties, and those more naturally decreasing 
rather than strengthening as time went on.” The distinction between the facts 

he Dobelin Case and those involved upon this appeal calls for no extended 

ient. The facts in this case are more probative of death upon the date 
appearance than were the facts -held sufficient to support the inference im 
hite Case, supra. 

Judgment affirmed. 


pon 
in 
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and 
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ACCIDENT 


OCKAN ACCIDENT & GUARANTY CORPORATION,. Limited \ 
RUBIN et al. No. 7263. 
Circuit Court of Appeals, Ninth Circuit. Oct. 8, 1934. 
73 Federal Reporter (2d) 157. 
2. INSURANCE. 

Complaint in action on policy insuring against accidental death held 1 
“ause Of action. 

The complaint recited that the policy, a summary of which was given, 
was attached to and made part of complaint; that it was in full force and 
effect at time of insured’s fatai accident, circumstances of which were 
briefly stated; that plaintiffs had performed all conditions in policy over 60 
days before bringing action thereon, as required thereby, and demanded 
amount thereof, but that such demand was refused and no part of sucl 
sum paid; and that plaintiffs prayed judgment therefor, with interest, etc 
(lor other cases, see Insurance, Dec. Dig. § 629[1].) 

3. INSURANCE. 

Insured’s representations in application for accidental death policy that he 
not have and had not had during past five years any local or constitutional diseasé 
held not to bar recovery on policy, even if misstatements; not being as to facts ma- 
terially affecting acceptance of risk or hazard assumed, nor made with intent 
deceive (Gen. Laws Cal. 1931, Act 3736, § 6; Civ. Code Cal. §$§ 2565, 2607, 2610- 
2612) 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

INSURANCE. 

Minor physical defects and ailments are not within scope of questions in ap- 
plication for accident insurance policy as to whether insured had had any “physical 
defect or infirmity” or “any local or constitutional disease.” 

(For other cases, see Insurance, Dec. Dig. § 291[7].) 

6. INSURANCE. 

__ Nearsightedness and astigmatism are not “local or constitutional diseases’ 
within question in application for accident insurance policy as to whether applicant 
had or had had any such disease. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

7. INSURANCE. 

Presumption in action on accidental death insurance policy is that glasses, 
scribed for insured by oculist, corrected any defects in insured’s vision. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

10. INSURANCE. 

To defeat recovery under accidental death policy diminishing recovery if in- 
sured changed occupation on ground that insured had changed his occupation t 
more hazardous one than that stated in policy, it must appear that he had not 
merely abandoned latter occupation, but had entered on more hazardous one, at 
time of fatal injury. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

11. INSURANCE. 

Insured’s changing of tire on his own automobile held not “act pertaining to a 
more hazardous occupation” than that of furniture merchant stated in accidental 
death policy which diminished recovery if insured changed occupation 

(For other cases, see Insurance, Dec. Dig. § 531.) 

12. INSURANCE 
To defeat recovery under accidental death insurance policy which diminished 
- . . ? . . “1 
recovery if insured changed occupation, on ground that insured was injured while 
performing act pertaining to occupation classed as more hazardous than that state¢ 
in policy, it must appear that he was injured while doing act peculiarly within 
less favored class. 
(For other cases, see Insurance, Dec. Dig. § 531.) 
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13. INSURANCE. 
Insured, collecting his own accounts when killed, /eld not to have changed his 
\siness or occupation from that of furniture merchant, as stated in accidental 
death policy which diminished recovery if insured changed occupation, to that of 
lector” of accounts. 
“Collector” is one appointed to receive taxes or other impositions or 
person appointed by private person to collect credits due latter, not person 


collecting his own accounts. 
(For other cases, see Insurance, Dec. Dig. § 531.) 
15. INSURANCE. 

Term “occupation” in accidental death insurance policy diminishing recovery 

nsured changed occupation includes various branches thereof, performance of 

h is necessarily implied from vocation named. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

16. INSURANCE. 

Expression, “or while doing an act or thing pertaining to any occupation so 
assed” as more hazardous than that stated in provision of accidental death policy 
at it contained entire insurance contract, except as modified by insurer’s classifica- 

of risks if insured were injured while doing such act or thing, held not to 

mean that his beneficiaries should be paid only diminished amount of insurance if 
act commonly within scope of insured’s employment, but pertaining to more hazard- 
us husiness, caused injury. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

\ppeal from the District Court of the United States for the Southern District 

California, Southern Division; Harry A. Hollzer, Judge. 

\ction by Ethel Rubin and another against the Ocean Accident & Guaranty 

ation, Limited. Judgment for plaintiffs, and defendant appeals 

med 

Sanders & Jacques, Y. A. Jacques, and Hugh A. Sanders, all of San Diego, 
ior appellant 
Morris Binnard, Gray, Cary, Ames & Driscoll, W. P. Cary, and Burton D. 
od, all of San Diego, Cal., for appellees 
Redman, Alexander & Bacon, of San Francisco, Cal., amici curiz for Aétna 
Ins. Co. et al. 
Before Wilbur, Sawtelle, and Garrecht, Circuit Judges 
SAWTELLE, Circuit Judge. 
On July 31, 1928, the appellant, a British corporation, executed and delivered 
Myer Rubin a policy of insurance wherein the appellant agreed that, in case 
hould, while the policy was in force, meet with his death “directly, inde- 
ily and exclusively of all other causes from accidental bodily injuries— 
while sane or insane is not covered,” the appellant would pay to the ap- 
the beneficiaries named therein, the sum of $30,000. 
nter alia, the policy contained the following provisions: 

1) This policy includes the endorsements and attached papers, if any, and 
tains the entire contract of insurance, except as it may be modified by the Com- 
issification of risks and premium rates in the event that the Insured is in- 
laiter having changed his occupation to one classified by the Company as more 

zardous than that stated in the policy, or while he is doing any act or thing per- 
ng to any occupation so classified, except ordinary duties about his residence 
hile engaged in recreation, in which event the Company will pay only such 
| the indemnities provided in the policy as the premium paid would have 
hased at the rate but within the limits so fixed by the company for such more 
irdous occupation. 
‘(2) No statement made by the applicant for insurance not included herein 
l avoid the policy or be used in any legal proceeding hereunder. * * * 
(14) No action at law or in equity shall be brought to recover on this poliev 
to the expiration of sixty days after proof of loss has been filed in accord- 
th the requirements of this policy, nor shall such action be brought at all 
ught within two years from the expiration of the time within which 
oss is required by the policy [ninety days after the date of such loss]. 
>) The falsity of any statement in the application * * * materially affecting 


5 } 
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either the acceptance of the risk or the hazard assumed hereunder, or made with 
intent to deceive, shall bar all right of recovery under this policy. 

“(26) A copy of the application endorsed hereon is hereby made a part of 
this policy. * * * ” 

The copy of the application referred to in the policy contained the following 
questions and answers pertinent to the instant controversy: 

“4. Q. By whom are you employed? 

“A. Myself, whose business is Furniture, Located at, etc. 

“5. “OQ. What is your occupation? 

“A. Furniture Merchant. 

“6. Q. What are the duties of your occupation? 

“A, Selling and buying furniture, office duties and traveling only. 

“14. Q. (a) Have you now, or have you had during the past five years any 
local or constitutional disease? or (b) have you been attended by any physician 
during the past five years? 

“A. Date For what How Attending 

injury or long Physician 
disease Disabled 

“(a) No. 

“(b) No.” 

On July 8, 1930, Rubin sustained certain injuries as a result of a collision 
between his automobile and a street car. On July 10, 1930, Rubin signed a notice 
of accident containing details concerning the collision and his injuries. The notice 
which was prepared by an adjuster for the appellant, described Rubin’s occupation 
as follows: 

“My place of business is—retired one year ago—Furniture. 

“Present occupation—Collecting accounts.” 

The insurance adjuster, called as a witness for the appellant, testified that 
Rubin told him at the time that “he was collecting his own accounts.” 

As of July 31, 1930, the appellant renewed Rubin’s policy for six months, 
“subject to all its conditions.” 

On November 19, 1930, while changing a tire on his automobile, on the 
highway between San Diego, Cal., in which city Rubin resided, and Tijuana, 
Lower California, Mexico, Rubin was struck and killed by an automobile driven 
by Michael A. Lang, en employee of a Tijuana distillery. Lang was driving 
northward toward San Diego, and Rubin’s car was likewise “pointed in th: 
direction of San Diego.” The accident occurred at 5:30 in the atternoon 
about three miles from the international boundary line, on the American side. 

ln a statement dated November 20, 1930, the day following the accident, from 
the appellant’s claims department at San Diego to its claims department in San 
Francisco, bearing the initials of Max H. Seeger, the appellant’s adjuster, herein- 
above referred to, the following paragraph appears: “In reconstructing the story, 
the state police say that Rubin most likely was working at this front wheel and 
that he stepped back while working with tools directly into the path of Langs 
car; that the marks of Lang’s car show it was the center of the front bumper 
that struck Rubin. Rubin was picked up on the left side of the highway 50 ft. 
west of where his car was parked. I questioned the officer regarding any|thing]} 
unusual or tending to indicate a possible suicide and the officer stated he was 
satisfied from his checkup that this was a legitimate accident in that he actuall 
found the punctured tire and that Rubin was; in the act of changing this tire.” 

The foregoing is a part of an exhibit introduced by the appellant through its 
witness Seeger. 

On November 28, 1930, the appellees filed with the appellant a sworn “state 
ment of claimant,” in which they declared that Rubin was a furniture dealer at 
the time of the accident, that he was en route to San Diego when it occurred, 
and that his duties were such as were “relative to the furniture business.” | 

On June 26, 1931, Ethel Rubin, the widow of the insured, and one of the 
appellees herein, filed a complaint in the superior court for San Diego county, 
Cal. The other plaintiff was Harvey Rubin, the son of the insured, who is also a 
appellee in the instant case. 

The complaint recited that Harvey Rubin was under the age of 21 years. 
that on June 26, 1931, I. Rubin was duly appointed by the superior court to act 
as guardian for voung Rubin in the action then being filed; that the policy, 4 





Ace.| Ocean Accident & Guaranty Corp., Limited v. Rubin et al. 763 


summary of which was given in the complaint, was attached thereto and was 
made a part thereof; that, for a valuable consideration, the policy had been 
renewed from term to term, and was in full force and effect at the time of the 
fatal accident, the circumstances of the accident being then briefly set forth; that 
the appellees had duly performed all of the conditions mentioned in the policy; 
that more than sixty days had expired from the time when the appellees had per- 
formed such conditions; that they had demanded of the appellant the sum of 
$30,000, “but that said demand has been refused, and no part of the same has 
been paid”; and that therefore the appellees prayed judgment for $30,000, with 
interest at 7 per cent. from November 19, 1930, etc. 

On July 20, 1931, at the instance of the appellant, the cause was removed to 
the court below. 

The appellant filed a demurrer, setting forth that the complaint did not state 
facts sufficient to constitute a cause of action, and that it was uncertain, ambiguous, 
and unintelligible because it could not be ascertained therefrom what bodily 
injuries, if any, the decedent received on being struck by an automobile; because 
it could not be ascertained therefrom whether or not Rubin was instantly killed, 
or whether there were intervening causes or conditions that brought about his 
death independently of any alleged accidental injuries; because it could not be 
ascertained whether or not the appellees gave written notice of the injury within 

days after the accident, or whether or not, if death immediately ensued, notice 
thereof was immediately given to the company; because it could not be ascertained 
whether or not an opportunity had been given to the appellant to make an autopsy ; 
and because it could not be ascertained whether the appellees intended to allege 
that proof of loss was given to the appellant as required by the policy, so that 
it could be determined whether or not sixty days had elapsed since such notice, 
“if any,” had been given to the appellant. 


The court below overruled the demurrer. 


Thereafter the appellant filed its answer, denying categorically each paragraph 
of the appellees’ complaint, except the statement that demand for payment had 
been made and refused, and the paragraph alleging the appellant’s corporate exist- 
ence. In addition, the appellant’s answer contained the following affirmative allega- 
tion: “* * * This defendant in said policy of insurance agreed that in case 
the said Myer Rubin should, while said pobcy * * * was in full foree and 
effect, meet with his death directly, independently and exclusively of all other 
causes from accidental bodily injuries—suicide while sane or insane excepted, it 
would pay the beneficiaries named in said policy the sum of * * * $30,000.00.” 

The appellant also interposed nine separate defenses, the second of 


lealing with Rubin's average weekly earnings, was formally abandoned 
ourt. 


which, 
in open 


The frst defense alleged that Rubin had committed suicide. The third and 
ourth defenses charged Rubin with false representation in connection with the 
statements in his application, already set forth. The fifth defense alleged that 


Rubin “wilfully and intentionally parked his automobile on the side of the high- 


Way * * and deliberately and intentionally ran in front of [another] auto- 
mobile and as a result thereof received the injuries which resulted in his death,” 
etc. The sixth defense charged that the decedent’s body had been embalmed, and 
that therefore appellant’s physician was unable to ascertain the physical facts “of 
deceased at the time of his death,” and that such conduct rendered the policy 

d. The seventh defense alleged that Rubin had falsely “warranted and stated” 
n his application for insurance that he did not have any other health or accident 
surance, or had “pending or contemplated” any such insurance. The eighth and 
ninth defenses were filed in an amendment to the appellant’s aswer. The forme: 
t torth that, at the time of his death, Rubin was engaged in repairing an auto- 
iobile, and therefore “was doing and performing the acts and things pertaining 
the occupation of auto mechanic, garage man, or automobile repair man, and 

é 1c occupation was classified as more hazardous than the occupation sti ited 
policy * * sued on * * * to-wit, that of furniture merchant,” and 

hat therefore the appellant “is in no event required to pay the plaintiffs more 
han such portion of the indemnities provided in the policy as the premium paid 
vould have purchased at the rate, but within the limits so fixed by defendant in 
its said schedule of occupations for the said more hazardous occupation in whicii 
the deceased was doing the said acts and things at the time he received the said 


t} 
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injuries.” The ninth defense contained similar allegations, save that it was there 
asserted that “about one and one half years prior to” the date of the fatality 
Rubin retired from the business of furniture merchant, “and thereafter engaged 
in the business * * * of a collector of accounts or bill collector, and that the 
ordinary duties of said Myer Rubin’s occupation was traveling about San Dieg 
County in an automobile, and that such traveling was the major and main portion 
of his said occupation, and that such new occupation and the said duties thereot 
was a more hazardous occupation,” etc. 

It was stipulated in writing that a jury trial should be waived. 

After the appellees had completed their case, the appellant moved for a 
nonsuit. The motion was denied. The appellant then presented its evidence, 
and the case was submitted to the court. 

On March 4, 1933, the court below entered its findings of fact and con- 
clusion of law. The findings of fact were in favor of the appellees, and were, 
inter alia, to the effect that the appellees had duly performed all of the con- 
ditions mentioned in the policy; that it was not true that Rubin had committed 
suicide; that it was not true that Rubin’s statements in his written application 
for the policy were untrue; that it was true that he paid as premiums for the 
policy the sum of $300, for the period between July 31, 1928, and November 19 
i930; that the appellant had not tendered such premiums, or any part ae 
10 the appellees; that it was not true that Rubin had deliberately run in front 
of any automobile; that it was not true that it had been impossible for i 
appellant to ascertain the cause of death; that it was not true that Rubin, at 
the time he received the fatai injuries, was performing any act pertaining to 
the occupation of “automobile repairer” or had retired as furniture merchant 
and had changed his occupation to that of “bill collector”; and that all the 
allegations contained in the several affirmative defenses filed by the appellant, 
not specifically found by the court to be true, were untrue. 

As its sole conclusion of law, the court below held that the appellees were 
entitled to judgment for $30,000, with interest from November 30, 1930, at the 
rate of 7 per cent. Judgment was rendered accordingly, and the present appeal 
was taken; the appellant’s motion for a new trial having been denied. 

}1] The appellant has filed 46 assignments of error, covering 44 page: 
printed record, All the assignments have been transcribed in the appellant's 
as specifications. Many of the assignments and. specifications consist 
scopic criticisms of the record; some are repetitious, as may be seen trom 
statement that “we adopt our argument heretofore made in support of tl 
alleged under this topic’; and. still others have been frankly abandone: 
because the record shows that the point urged was “admitted” or i 
sufficient importance to merit argument.” Yet all 46 specifications are descril 
being “relied upon by defendant and appellant” ! 

The Supreme Court and this court have repeatedly condemned multiplicity 
assignments of error. Cossack v. United States (C. C. A.) 63 F.(2d) 

514, and cases there cited. 

While we have considered all the specifications of error, 
those that present substantial questions of law. Such specifications 
groups; namely, first, those that allege error in the court’s failure 
Rubin made false representations as to his physical condition; and, 
court’s rejection of appellant’s proposed finding that Rubin had changed 
pation at the time of his death. 

2] We are of the opinion that, even though it.may be inartfully 
the appellees’ complaint sets forth a cause of action. 

{3} As to the first proposition, we believe that Rubin did not 
facts; but that, even if he had done so, the misstatements were not as 
matters, and were not made with the intention to mislead the appellant 
words, to follow the language of the policy, already quoted, Rubin’s mis 
tions, if any, did not materially affect “either the acceptance of tl 1 
hazard assumed [t]hereunder,” and were not “made with intent to decer 

It is noteworthy that the above-quoted provisions of the policy are 
tial echo of the statutes and the jurisprudence of California. 

In section 6 of Act 3736 (effective January 1, 1918) of Deer 
Laws of California (1931), we find the following language: “J alse 
falsity of. any statement in the application for any policy covered | 
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not bar the right to recovery thereunder unless such false statement was made 
with actual intent to deceive or unless it materially affected either the acceptance 
of the risk or the hazard assumed by the insurer.” 

The above principle is elaborated and expanded in the following sections of 
the Civil Code of California: 

§ 2607. Express Warranty, What Constitutes. A statement in a policy, 
matter relating to the person or thing insured, or to the risk, 
express warranty thereof.” 

“$ 2610. What Acts Avoid the Policy. The violation of 
or other material provision of a policy 
the other to rescind. 

“$ 2611. Policy May Provide for Avoidance. A policy may 
violation of specified provisions thereof shall avoid it, 
immaterial provision does not avoid the policy. 

“§ 2612. Breach Without Fraud. A breach of warranty, 
merely exonerates an insurer from the time that it occurs, or 
in its inception apie the policy from attaching to the risk.” 

“§ 2565. Test of Materiality. Materiality is to be determined not by the event, 
but se by the probable and reasonable influence of the facts upon the party to 
whom the communication is due, in forming his estimate of the 
the proposed contract, or in making his inquiries.” 

The case of Boyer v. United States F. & G. Co., 206 Cal. 273, 278, 274 P. 
37, 59, quoted by the appellant itself, discusses the importance of intent: “Doubt- 
less the parties meant to agree that if the false statement were made knowingly 
and intentionally, the recovery would be barred. If, on the other hand, the state- 
ment were made inadvertently, it would not bar recovery, even though false, 
because there would be no intent to deceive. An example of such a false state- 
ment could be found in an error on the point of the age or the residence of the 
beneficiary. Erroneous statements by Dora M. Rose in her appiication that Dr. 
Calm was 54 rather than 55 years of age, and that he lived at a club other than 
the California Club, would doubtless be false statements, but not necessarily made 
with intent to deceive. They might be mistakes resulting from incorrect informa- 
tion on the part of the applicant.” 

See, also, 14 Cal. Jur. 491. 

This doctrine as to intention and materiality in connection with representations 
in an application for an insurance policy has been repeatedly announced by the 
Supreme Court of the United States. 

In Moulor v. American Life Ins. Co., 111 U. S. 335, 339, 345, 346, 4 S. Ct. 
466, 468, 28 L. Ed. 447, both the application and the policy of 
‘ontained far stricter language than is to be found in the 
‘onsidering : 

“It is hereby declared and warranted that the above are fair and true answers 
to the foregoing questions: and it is acknowledged and agreed by the undersigned 
|the insured] that this application shall form a part of the contract of insurance, 
and that if there be, in any of the answers herein made, any untrue or evasive 
statements, or any misrepresentation or concealment of facts, then any policy 


granted upon this application shall be null and void, and all payments made thereon 
shall be forfeited to the company. 


of a 
as a fact, is an 


a material warranty, 
, on the part of either party thereto, entitles 


declare that a 
otherwise the breach of an 


without fraud, 
where it is broken 


disadvantages of 


1 insurance itself 
documents we are here 


“And it is further agreed that if at any time hereafter the company shall 
discover that any of said answers or statements are untrue or evasive, or that 
there has been, any concealment of facts, then, and in every such case, the com- 
Paty may refuse to receive further premiums on any policy so granted upon this 
application, and said policy shall be null and void, and payments forfeited 


as 
atoresaid.” (Italics our own.) 


Phe policy recited that the agreement of the company to pay the sum specified 
vas “in consideration of the representations made to them in the application, # 
aud of the payment of the premium at the time specified; further, “it is hereby 
leclared and agreed that if the representations and answers made to this company, 
n the — for this policy, upon the full faith of which it is issued, shail 
. found to be untrue in any respect, or that there has been any concealment ot 
lacts, then and in every such case the policy shall be null and void.” 

Yet, even with these documents before it, the Supreme Court said: “The 
‘ntire argument in behalf of the company proceeds upon a too-literal interpretation 
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of those clauses in the policy and application which declare the contract null and 
void if the answers of the insured to the questions propounded to him were, in 
any respect, untrue. What was meant by ‘true’ and ‘untrue’ answers? In one sense, 
that only is true which is conformable to the actual state of things. In that sense, 
a statement is untrue which does not express things exactly as they are. But 
in another and broader sense the word ‘true’ is often used as a synonym oi 
honest, sincere, not fraudulent. Looking at all the clauses of the application, in 
connection with the policy, it is reasonably clear—certainly the contrary cannot be 
confidently asserted—that what the company required of the applicant, as a condi- 
tion precedent to any binding contract, was, that he would observe the utmost 
good faith towards it, and make full, direct, and honest answers to all questions, 
without evasion or fraud, and without suppression, misrepresentation, or conceal- 
ment of facts with which the company ought to be made acquainted; and that by 
so doing, and only by so doing, would he be deemed to have made ‘fair and true 
answers.” 

Again, in Phoenix Mut. Life Ins. Co. v. Raddin, 120 U. S. 183, 189, 7 S. Ct. 
500, 502, 30 L. Ed. 644, Mr. Justice Gray thus stated the rule: “Answers to ques- 
tions propounded by the insurers in an application for insurance, unless they are 
clearly shown by the form of the contract to have been intended by both parties 
to be warranties, to be strictly and literally complied with, are to be construed as 
representations, as to which substantial truth in everything material to the risk is 
all that is required of the applicant. [Cases cited.]” 

We turn next to the application of the foregoing principles to the facts of 
the instant case. 

[5] There is overwhelming authority for the proposition that minor physical 
defects and ailments do not come within the scope of questions and answers such 
as those found in the application that we are now considering. In Poole v. Grand 
Circle, W. O. W., 18 Cal. App. 457, 459, 460, 123 P. 349, the entire subject is ably 
discussed : 

“Moreover, ‘illness,’ as here used, must be construed as something more than 
a mere indisposition, due to a temporary cold, accompanied by a painful menstrual 
period. *“TlIness,” as used, means a disease or ailment of such a character as to 
affect the general soundness and healthfulness of the system, * * * and not a 
mere temporary indisposition, which does not tend to undermine and weaken the 
constitution of the insured.’ Billings v. Metropolitan -Life Ins. Co., 70 Vt. 477, 41 
A. 516, 518. 4 cold is ‘not to be construed as importing an absolute freedom from 
any bodily ailment, but rather as freedom from such ailments as would ordinarily 
be called disease or sickness.’ Metropolitan Life Ins. Co. v. MeTague, 49 N. J 
Law, 587, 9 A. 766, 60 Am. Rep. 661. Illness ‘relates to matters which have a 
sensible appreciable form, * * * and apphes ordinarily to matters of a sub- 
stantial character,’ and not to a slight and temporary indisposition, speedily for 
gotten. Hubbard v. Mutual Reserve Fund Life Ass’n, 100 F. 719, 723, 40 C. C. A 
665. Remaining in the house for a few hours, or abstaining from the labors ot 
one’s usual calling, owing to a temporary cold or headache, cannot be construed 4s 
‘confinement to the house by illness.’ Applying the maxim, ‘The law disregards 
trifles’ (section 3533, Civ. Code), the evidence wholly fails to show the statement 
made by the applicant, to the effect that she had not been confined to the house 
by illness, to be untrue. 

“What we have said is equally applicable to the alleged untrue statement that 
she had not consulted a physician. A reasonable construction of the question 
implies that it should be interpreted as relating to a consultation as to some 
disease or illness with which the applicant was or had been afflicted, not to some 
feeling of trivial discomfort or temporary indisposition, not affecting the general 
health.” (Italics our own.) E ‘ 

See, also, as to the meaning of “illness,” “bodily infirmity,” “bodily disease, 
and “consulting a physician,” Travelers’ Ins. Co. v. Byers, 123 Cal. App. 4/9, 4/s- 
480, 11 P.(2d) 444; Byers v. Pacific Mutual Life Insurance Co., 133 Cal. \PI 
632, 24 P.(2d) 829; 14 Cal. Jur. 503. 

[6] If a cold, even when accompanied by functional complications, as in tit 
Poole Case, supra, is not a “disease,” it is difficult to see how nearsightedness 
aud astigmatism, which ordinarily, at least, affect the general health not at all, 
could be so considered, either in the “local” or “constitutional sense.” | ' 

A similar doctrine has been laid down by the Supreme Court. In Connecticut 
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Life Ins. Co. v. Union Trust Co., 112 U. §. 250, 257, 258, 5 S. Ct. 119, 123, 28 
L. Ed. 708, that tribunal said: “It was not contemplated that the insured couid 
recall, with such distinctness as to be able to answer categorically, every instance 
during his past life, or even during his manhood, of accidental disorder or ailment 
affecting the liver, which lasted only for a brief period, and was unattended by 
substantial injury, or inconvenience, or prolonged suffering. Unless he had an 
affection of the liver that amounted to disease,—that is, of a character so well- 
defined and marked as to materially derange for a time the functions of that 
organ,—the answer that he had never had the disease called affection of the liver 
was a ‘fair and true’ one; for such an answer involved neither fraud, misrepre- 
sentation, evasion, nor concealment, and withheld no information as to his physicai 
condition with which the company ought to have been made acquainted.” 

See, also, Mutual Reserve Life Ins. Co. v. Dobler (C. C. A. 9) 137 F. 559, 
556; Bankers’ Life Co. v. Hollister (C. C. A. 9) 33 F.(2d) 72, 74; Northern 
Life Ins. Co. v. King (C. C. A. 9) 53 F.(2d) 613, 617, certiorari denied, 285 U. S. 
544, 52 S. Ct. 394, 76 L. Ed. 935; Wharton v. Aftna Life Ins. Co. (C. C. A. 8) 
48 F.(2d) 37, 43, certiorari denied, 284 U. S. 621, 52 S. Ct. 9, 76 L. Ed. 529, and 
the many cases there cited. 

The facts in the case of Cotten v. Fidelity & Casualty Co. (C. C.) 41 F. 506, 
508, 509, 510, bear considerable resemblance to those at bar. There the application 
was “for a policy of insurance against bodily injuries, effected through ‘external, 
violent, and accidental means,’ which policy was based upon the following state- 
ment of facts, warranted to be true: * * * That he [the assured] had never 
had, nor was he then subject to * * * any bodily or mental infirmity.” The 
evidence showed “that Cotten usually wore eye-glasses.” With this state of facts 
before it, the court said: 

“In cases of doubt as to the proper construction of the contract, the conditions 
for forfeiture must be construed strictly against the company, and liberally in 
favor of the assured. * * * This rule is not only well established, but is right, 
aud should be applied in all proper cases. * * * 

“A very little inquiry would have informed the counsel that Cotten wore 
eye-glasses, and the inference could easily have been drawn that it was to aid his 
eye-sight. I take it that the proper rule is that, when application is made to amend 
the pleadings after the trial has commenced, if required, it will only be allowed 
upon affidavit that the facts upon which the plea is based were not before known 
to the defendant; so that, if there were no other reasons for overruling the motion, 
it comes too late. But if the pleas were allowed to be filed, under the proof they 
could not be maintained. There is almost as much difference in the eye-sight of 
persons as in anything else. Some distinguish objects clearly at long distances; 
others only at short distances. Many of the latter use glasses to aid their vision, 
but perhaps not one in 50 of this class, if asked if he was laboring under bodily 
mfirmity, would suppose that any illusion was made to his eye-sight, so long, at 
least, as his vision, aided or unaided, enabled him to attend to business as other 
people, which the proof shows Cotten had done for 12 years, and that of a 
difficult and hazardous character. A fair, not to say liberal, construction to be 
placed upon the answer of Cotten is that he did not, and could not be expected 
to, suppose that his eye-sight was involved in the answer he made, or that he 
Was warranting that his eye-sight was good.” (Italics our own.) 

_ See, also, on the question of the construction of a policy “most strongly against 
the insurer,” Liverpool, etc., Insurance Co. v. Kearney, 180 U. S. 132, 136,. 21 
». Ct. 326, 45 L. Ed. 400: Security, ete, Bank v. New York Indemnity Co. (Cal. 
App.) 23 P.(2d) 1079. 

Apparently ignoring the provisions of the policy itself, as well as the statutory 
and judicial expressions hereinabove quoted, the appellant says: “Where an insured 
person has made the truth of the statements contained in an application the basis 
ot his contract of insurance, the question whether or not a false statement is act- 
ually material to the risk is unimportant, as is also the question whether or not the 
talsehood was intentional. To avoid liability on the policy, it is sufficient for the 
defendant to show that a statement was actually untrue.” 

We believe that the foregoing statement reflects the appellant’s fundamental 
misconception of the law governing the instant case. This misconception is fur- 
ther revealed by the appellant’s copious quotation, covering four pages of its brief, 
irom the case of Cobb v. Covenant Mut. Ben. Ass’n, 153 Mass. 176, 26 N. E. 230, 
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231, 232, 10 L. R. A. 666, 25 Am. St. Rep. 619. But in its quotation, the appellant, 
no doubt inadvertently, has omitted the significant first paragraph of the decision, 
which at once distinguishes the Cobb Case from the instant controversy. That 
paragraph is as follows: 

“By the terms of his application, which is referred to and made a part of the 
benefit certificate issued to the insured, he warranted the answers to the questions 
propounded ‘to be full, complete, and true,’ and agreed that the answers and appli- 
cation should form the exclusive and only basis of the contract between himself 
and the defendant, and further agreed that, if ‘any misrepresentations or fraudulent 
or untrue answers’ had been made, the contract should be null and void. The 
acknowledgment which was subscribed by the insured controls and governs the 
answers to which it refers, nor does it seem important to determine whether they 
are to be treated as warranties which are to be literally complied with or as rep- 
resentations only, as if they (the latter) were material to the risk, and were so 
made and treated by the parties. Where one asserts that certain statements are 
true, and that, if not true, this fact shall avoid the policy, the question whether 
they were actually material is not important, as parties have the right to make 
their truth the basis of the contract. [Cases cited]. The case at bar differs ob- 
viously from those in which an applicant has averred that the answers made by 
him are true according to his best knowledge and belief, or has limited his state- 
ment by other similar words. Such answers, if accepted by the insurer, would 
render it necessary for. them to prove that, as thus limited, they were untrue. [Case 
cited.|” (Italics our own.) 

[7] But the appellant repeatedly insists that “of all the five senses of the 
physical body, eyesight and vision are the most important and useful in safeguard- 
ing the individual trom accident,” and that, if Rubin “had not been handicapped by 
this physical defect and infirmity and impairment of vision * * * the accident, if it 
was an accident, would never have occurred.” 

The record does not support this inference. On the contrary, the appellant it- 
self asserts that “it was necessary for the deceased to be prescribed for and to 
wear glasses within the five (5) year period to the making of the application for 
the alleged insurance herein.” 

The appellant emphasizes that the “physician, surgeon, and oculist” who pre- 
scribed glasses for Rubin “to correct the defect” possessed qualifications that “were 
stipulated to” by the plaintiffs. The presumption is that the glasses so prescribed 
did correct whatever defects of vision Rubin may have had. 

In any event, the appellant has failed to establish that the decedent's defective 
vision, if any, materially affected the risk. In its fourth separate defense, the ap- 
pellant alleged, with reference to Rubin’s statements as to his physical condition, 
“that defendant was deceived thereby, and believing the said statement to be true, 
gave its consent to the issuance of said policy of insurance.” The court below 
iound that the appellant had not established this defense; and we believe that the 
court’s finding was amply supported by the record. 

Nor did the appellant prove that the statements made by Rubin were made 
“with the knowledge of their falsity,” as alleged in the fourth separate defense. As 
to this question, too, the courts of California have spoken. In the Travelers’ In- 
surance Case, supra, at page 481, of 123 Cal. App., 11 P. (2d) 444, 447, the following 
language was used: “A presumption of intent to deceive is only raised when the 
statements are made with knowledge of their falsity [case cited], and the burden 
is upon the party asserting the untruthfulness of a statement to show not onl) 
that the statement was erroneously made, but that it was willfully so [case cited].” 

See, also, Davilla v. Liberty Life Ins. Co., 114 Cal. App. 308, 312, 299 P. 831. 

[8] Accordingly, on the issue of the decedent’s physical condition at the time 
he signed the application, we hold that the evidence supports the court's findings 
that Rubin did not have a local or constitutional disease, and that he had not been 
attended by a physician during the five years prior to that time; and that the ev! 
dence likewise supports the court’s finding that Rubin’s statements were not made 
with intent to deceive the appellant in any particular. We further hold that the 
decedent’s defective vision did not materially affect “either the acceptance ot the 
risk or the hazard assumed thereunder.” As the appellant has pointed out, the 
question. of the materiality of statements by the insured “is a question of law to 
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be determined by the trial court,” “and is therefore a proper subject for review on 
appeal.” 

~ We next address our attention to the second proposition submitted by the ap- 
pellant and presenting a substantial question of law and of fact; namely, that Rubin 
had changed his occupation at the time of his death. 

On this subject, the court below found “that it is not true that at the time 
Myer Robin received the injuries which caused his death he was doing or per- 
orming any act or thing pertaining to the occupation of ‘automobile repairer’; 
that it is not true that at said time he was not engaged in recreation; that it is 
true that at the time * * * Myer Rubin was attempting to avoid being struck by an 
oncoming automobile; that it is not true that at any time prior to the date of his 
death Myer Rubin had retired from the business or occupation of ‘furniture mer- 
chant’ or that he had changed his occupation to that of ‘bill collector.’ ” 

[9] In the first place, it must be borne in mind that the burden of proving an 
afirmative defense rests upon the appellant. In the case of Order of United Com- 
mercial Travelers v. Elliott (C. C. A. 6) 65 F.(2d) 79, 80, we find the following 
language : 

“At the close of all the evidence counsel said: ‘Now, if the court please, at the 
opening of plaintiff’s case, they showed an accident, four days’ unconsciousness and 
death. The burden thereupon became upon defendant to show that the death fell 
within one of the exceptions, to wit, that it is a case of cerebral hemorrhage. 

“Upon the question of the burden of proof in such a situation, we cite, without 
discussing, the following cases. * * *”” Among those cited is the Cotten Case, supra. 

[10] The appellant insists that the evidence shows that Rubin has “retired” 
from the furniture business. In this connection, it is significant that, two months 
after the street car accident of July 8, 1930, Rubin gave his occupation as “fur- 
niture merchant,” with the “usual daily duties” of “collecting accounts, opening 
new location.” This assertion was made by him as part of a “statement of claim- 
ant,” sworn to by Rubin on September 10, 1930, a littlhe more than two months be- 
ore his death. While we will not here rehearse the entire evidence on the sub- 
ject of Rubin’s retirement, we will say that there is substantial evidence to sustain 
the court’s finding that Rubin did not retire from the business of furniture mer- 
chant. 

But we do not rest our decision solely upon this phase of the case. Even if, 
for the sake of the argument, it be admitted that the insured had in fact retired 
irom the furniture business, this would by no means be tantamount to saying that 
lie had changed his business to one, in the language of the policy, “classified by 
the Company as more hazardous than that stated.” 

So axiomatic a proposition scarcely requires copious citation of authority. 

In 1 C. J. 438, 439, the principle is well stated: “In such case the real question 
is not so much as to whether or not the insured has abandoned the occupation sta- 
ted in the policy, but whether or not at the time of the injury he was engaged in 
another more hazardous occupation; and it must appear that the new occupation 
had been entered upon at the time of the injury in order to render the provision 
available to the insurer.” 

See, also, AEtna Life Ins. Co. v. Frierson (C. C. A. 6) 114 F. 56, 64, in which 
Judge Lurton, later Associate Justice of the Supreme Court, delivered the opinion. 


Illuminating and pertinent on the question of a “change of occupation” by an 
sured is the language of the Supreme Court of Illinois in Union Mut. Acc. Ass’n 


v. Frohard, 134 Ill. 228, 25 N. E. 642, 643, 644, 10 L. R. A. 383, 23 Am. St. Rep. 
664 


“The principal contention of appellant is that:the deceased was killed while 
engaged temporarily in an act or occupation classed as more hazardous than the 
one in which he was accepted, and that appellee is therefore entitled to recover 
only the amount provided for such hazardous risk and occupation. The contention 
Of appellee is that there was no change of occupation, within the meaning of the 
by-laws and certificate of insurance. The deceased was a hardware merchant. He 
did not follow the occupation of a hunter for hire or profit. He was killed while 
engaged in the act of hunting as a.recreation, and it does not appear that he had 
unted with a gun on any occasion since the issuance of the policy other than that 
‘pon which the accident occurred. In our examination of the provisions of the 
by-laws and contract of insurance, we will first ascertain the proper construction to 
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he placed upon the former. The language of section 2, as we have heretofore 
seen, is: ‘Any member receiving an injury while engaged temporarily, or other- 
wise, in an occupation more hazardous than the one in which he was engaged when 
insured,’ etc. ‘Occupation’ is defined by lexicographers to mean ‘that which occu- 
pies or engages the time or attention; the principal business of one’s life; voca- 
tion; employment; calling; trade.’ * * * The by-laws in question must receive a 
:easonable construction. It would be unreasonable and absurd to hold that the 
merchant, who at one time measured a few bushels of grain, at another hung 
a few rolls of wall-paper upon his own premises, at another drove a team of hor- 
ses in a carriage or wagon, and at still another rowed a skiff for exercise or re- 
creation, became, within the true intent and meaning of these by-laws, at these sev- 
eral times, a grain measure, a paper-hanger, teamster, and a boatman, respec- 
tively. The word ‘occupation,’ as found in these by-laws, must be held to have 
reference to the vocation, profession, trade, or calling, which the assured is en- 
gaged in for hire, or for profit, and not as precluding him from the performance of 
acts and duties which are simply incidents connected with the daily life of men in 
any or all occupations; or from engaging in mere acts of exercise, diversion, or 
recreation.” 

See, also, Gotfredson v. German Commercial Accident Co. (C. C. A. 6) 218 

5a2,. ae; Le R.A. 1915)... Siz. 

We will now examine in greater detail the two special defenses interposed by 
the appellant in connection with the decedent’s alleged “change of occupation.” 

\s we have seen, the eighth defense asserts that, at the time of the fatal in- 
juries, Rubin was “performing the acts and things pertaining to the occupation of 
auto mechanic,” ete., and that these acts “were not done or performed * * * while 
he was engaged in recreation.” 

[11, 12] Changing a tire on one’s own automobile is too commonplace an op- 
cration in this day and age to constitute an act “pertaining to a more hazardous 
occupation.” As is well said in 1 C. J. 439: “Where the insurer classifies risks ac- 
cording to the occupation of the insured, and the policy contains a proviso against 
responsibility for injury received while performing an act pertaining to an occu- 
pation classed as more hazardous than that under which the policy is issued, the 
distinction between acts and occupation is not obliterated; and it must be shown 
that the insured was injured while doing an act peculiarly embraced in the less 
favored class to brypg him within the exception.” 

Can it be reasonably said that repairing a tire on one’s own car is “peculiarly” 
within the occupation of an autamobile repairer, or peculiarly within any other oc- 
cupation, when it is an act that may be performed, and is, in fact, frequently per- 
formed, by unemployed rural motorists traveling about the country in dilapidated 


automobiles, in search of jobs? 

Finally, the appellant has wholly failed to discharge its burden of proving 
that the act of changing the tire was not performed while Rubin “was engaged in 
recreation.” This exception, as we have seen, was incorporated in the policy it- 
self, and was specifically negatived hy the appellant in its eighth separate defense. 
There is ample basis for the court’s finding that the appellant failed to sustain its 
allegation as to this matter. 

[13] We advance next to the appellant’s final defense; namely, that Rubin “re- 
tired from the business and occupation of a furniture merchant, * * * and thereafter 
engaged in the business and occupation of a collector of accounts or bill collector. 

It is conceded by the appellant that Rubin was “collecting his own accounts”: 
but it is added that this fact “does not make any difference.” 

In this latter statement, we believe that the appellant has fallen into error. 

Bouvier thus defines the term “collector”: “One appointed to receive taxes or 
other impositions: as, collector of taxes, collector of military fines, etc. A person 
appointed by a private person to collect the credits due him.” Bouv. Law Dict. 
(Rawle’s 3d Rev.) 521. 

From the foregoing, it must be seen that Bouvier's definition contains no in- 
timation that a person collecting his own accounts is a collector. The same implica- 
tion is to be gathered from reading the entire case of State y. Sarlls, 135 Ind. 195, 
34 N. E. 1129. | 

[15] ‘The books are clear that the term “occupation” includes the various 
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branches thereof, the performance of which would be necessarily implied from the 
vocation named in the policy. 

[16] It is well settled that the expression “or while doing an act or thing per- 
taining to any occupation so classed” as more hazardous does not mean that, if 
the injury is caused by the doing of an act commonly within the scope of the in- 
sured’s employment, his beneficiaries are to be paid only the diminished amount of 
insurance, if it also be an act which pertains to a more hazardous business. 

While, under the facts of that particular case, the Supreme Court of Califor- 
nia, in Ogilvie v. AZtna Life Insurance Co., 189 Cal. 406, 414, 415, 209 P. 26, 29, 26 
\. L. R. 116, reversed the judgment against the insurance company, it laid down 
‘ertain general principles that can assist us in the determination of the instant 
ase. The court there said: “Defendant contended at the trial that the court should 
take judicial cognizance of the fact that plowing is not incident to the occupation 
i real estate and investments, but is incident to the other occupations above named, 
and should have so informed the jury. The learned trial judge might well have 
done so. Courts have taken judicial notice of the general character of business of 
acrematory, of building and loan associations, of the lumber industry, of a barber 
shop and shoe-shining parlor, of a mercantile agency, and of professions generally. 
‘The judicial notice which courts take of matters of fact embraces those facts 
which are within the common knowledge of all, or are of such general notoriety as 
to need no evidence in their support.’ [Cases cited.] It must be conceded to be a 
matter of common knowledge that the manual labor of plowing is not ordinarily 
incident to the occupation of real estate and investments in large cities, but is an 
act incident to at least the occupations of farmer and farm laborer; and this is no 
less fact because of the circumstance that men in the real estate business have been 
known to plow.” (Italics our own.) 

In the instant case, the court below must have taken judicial notice—as we do 
now—that collection of accounts is an integral part of a furniture merchant’s busi- 
ess. In other words, in the language of the Ogilvie Case, supra, it is “ordinarily 
neident” to such business. 

In Smith v. Massachusetts Bonding & Ins. Co., 179 N. C. 489, 102 S. E. 887, 
S88, quoted with approval in Indemnity Insurance Co. v. Sloan (C. C. A. 4) 68 
F.(2d) 222, , 227, the Supreme Court of North Carolina remarked: 

“We do not construe the expression ‘or while doing an act or thing pertaining 
to any occupation so classed’ as more hazardous, to mean that, if the injury is 
aused by the doing of an act within the line or scope of the insured’s employment, 
i hazardous, he is to be paid only the diminshed amount of insurance, if it also 
te an act which pertains to a more hazardous business, but as meaning, at most, 
that if he does a more hazardous act of another occupation, not pertaining to his 
wn, the payment to him shall be reduced as specified. Cutting the wire would 

it be an act or thing more hazardous than his own occupation, as that was a 
part of his own duty as overseer, as we have shown, and therefore would not be 
embraced by the following language of the policy: 

“While doing an act or thing pertaining to any occupation so classed as more 
azardous than that herein.’ 

“Any other construction would make the policy a deception and a snare. The 
ne we adopt is a reasonable interpretation of the language used and the only ad- 
missible one. Under the other construction, the company would be saying to the 
nsured: We accept your risk as a supervisor and overseer, but if you do a certain 
act, which is essential to the proper and full performance of your duties to your 
cmployer, you must forfeit the larger part of your insurance.” 

In Neafie v. Manufacturers’ Accident Indemnity Co., 55 Hun, 111, 8 N. Y. S. 
2, 203, the policy described the insured as “an ice-man (Propr.).” The court 
said: “The main contention made in behalf of the defendant against payment of 
the $20 a week during the time when the plaintiff was disabled from labor is that 
hé, at the time of receiving the injuries, was an ice-deliverer only, and in a differ- 
ent class from an iceman, who was a proprietor of a business, and that consequently 
the rate of indemnity was only $5 per week. * * * Evidence was given that the 
rate at which a person who was the proprietor of the ice business might be in- 
sured was $20 a week, while in the class of a mere deliverer of ice, who was not 
4 proprietor of the business, the extent was $5 per week. The expression, how- 
ever, which is used in the policy is not that of a mere proprietor, who conducts a 
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general ice business by advices from his office, but, on the contrary, it was that of 
an ice-man, or a man who might be a deliverer of ice, and who was at the same 
time the owner or proprietor of such business. The plaintiff received the injuries 
while engaged in the manual duties pertaining to the delivery of ice to his cus- 
tomers. The circumstance that he was the proprietor is important only as showing 
the value of his time, and his ability to earn moneys. * * * There is a provision in 
the policy that if a person receives an injury while engaged temporarily or other- 
wise in an occupation or employment classified as more hazardous than the one 
stated in his application, indemnity shall be afforded only at the rate provided for 
the occupation or employment in which the injury is received. No partial defense 
is available to the defendant under this provision, for the reason that our con- 
struction of the language above quoted is that the occupation or employment of 
the plaintiff as an ice-man, adding the words ‘as proprietor, did not describe him 
as only engaged in the management of a business, but was broad enough to include 
a practical and laboring man, engaged in the actual delivery of ice in his own be- 
half. Had he not been actually the proprietor of his own business, then, doubtless, 
the policy would not have provided any payment to him above five dollars a week, 
placing him in a class of mere laborers.” (Italics our own.) 

\gain, in Thorne vy. Casualty Co. of America, 106 Me. 274, 76 A. 1106, 110), 
the court used the following language: 

“From the nature of the business, then, is to be implied the duties and respon- 
sibilities of his [insured’s] employment. As head of the concern in Gardiner, he 
was solely responsible for its management. He was superintendent of every de- 
partment, and responsible for every detail of the business. The designation of his 
office, therefore, by necessary implication, not only authorized, but required, him 
to visit every part of the establishment, to direct in every detail of the work, and, 
if necessary, point out and illustrate how it should be done. To hold, then, that a 
person designated as manager of a business concern could not step from his office, 
to direct the performance of any part of the work, without being charged under 
an insurance contract with engaging in work defined in the policy as extrahazard- 
ous, would be to put a serious check upon the transaction of business, or cut down 
the indemnity for which a policy holder had fully paid, and to which he would be 
otherwise entitled. 

“Article 3, above quoted [similar to that at bar], did not contemplate the in- 
hibition of these acts, the performance of which would be necessarily implied from 
the vocation named in the policy. This article was rather intended to apply to a 
regular occupation or business, engaged in by the assured, in a class other than 
that named in the policy.” 

See, also, National Accident Society v. Taylor, 42 Ill. App. 97, 101, 102; 
Schmidt v. American Mut. Acc. Ass’n, 96 Wis. 304, 71 N. W. 601, 602: Wilson v. 
Northwestern Mut. Acc. Ass’n, 53 Minn. 470, 55 N. W. 626, 627, 628: Miller 
Missouri State Life Ins. Co., 168 Mo. App. 330, 153 S. W. 1080, 1081, 1082. 

To recapitulate, therefore, we hold that Rubin did not misstate the facts in 
his application for insurance; that, if there was any technical inaccuracy in his 
representations, it did not, in the language of the policy, materially affect “either 
the acceptance of the risk or the hazard assumed [t]hereunder”; that, in any event, 
the inaccuracies, if any, in Rubin’s representations, were not intentional, but. in- 
advertent; that ‘putting a tire on his own automobile did not cause Rubin to “do 
any act or thing pertaining to” a more hazardous occupation than that under 
which he was insured, such operation being too commonplace to constitute an act 
“peculiarly embraced” in the occupation of “auto repairer”; that, after discontinu- 
ing the buying and selling phase of his occupation of furniture merchant, Rubin 
devoted himself to another important part of the same occupation, that of collect- 
ing his own accounts; that such collecting did not cause Rubin to change his oc- 
cupation and become a “bill collector”; and that, finally no substantial error is to 
be found in the other assignments urged by the appellant. 

Accordingly, the judgment is affirmed. 
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DAVIS v. JEFFERSON STANDARD LIFE INS. CO. No. 7507. 
Circuit Court of Appeals, Fifth Circuit. Nov. 3, 1934. 


73 Federal Reporter (2d) 330. 
1. INSURANCE. 

\ “means” is not made “accidental,” within life policy providing for double 
indemnity if death results, independently of all other causes, from bodily injury 
effected solely through external violence and accidental means, because some 
unexpected result followed in addition to that which was intended to be accom 
plished 

(Kor other cases, see Insurance, Dec. Dig. § 515.) 

INSURANCE. 

Death resulting from anesthetic administered during abdominal operation held 
not effected solely by “external, violent means,” within double indemnity provi 
sion of life policy, where death was due also to weak heart, without which there 
would have been no death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

Death resulting from anesthetic administered during abdominal operatiou 
because of abnormally weak heart held within exception of life policy providing 
jor double indemnity except when death results directly or indirectly from bodily 
or mental infirmity; “infirmity” including abnormal weakness as well as acut: 
disease. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4, INSURANCE. 

Courts cannot by strained construction extend double indemnity coverage 
tracted for. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8 INSURANCE. 

\s respects right to recover double indemnity under life policy for accidental 
death, injuries received in automobile accident in sliding of automobile from road 
without overturning and leaving no marks on body held not sole cause of death 


resulting from administration of anesthetic during abdominal operation three days 
aiter accident. 


cotli- 


(For other cases, see Insurance, Dec. Dig. § 515.) 
9, INSURANCE. 

In action to recover double indemnity under life policy for accidental death. 
evidence showing that death resulted from effect of anesthetic on insured’s abnor- 
mally weak heart during operation for hernia held to require directed verdict for 


insurer, notwithstanding evidence of prior automobile accident, where dilation of 
heart was not result of violent, accidental injury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 
Appeal from the District Court of the United States for the Middle District 
Georgia; Bascom §. Deaver, Judge. 
Action by Grace Mae Davis against the Jefferson Standard Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 
— lL. Anderson and R. Lanier Anderson, Jr., both of Macon, Ga., for 
al int 
Grover Middlebrooks, of Atlanta, Ga., and T. Baldwin Martin, of Macon, Ga., 
r appellee. 
Betore Byran, Foster, and Sibley, Circuit Judges. 
Sistey, Circuit Judge. 


t 


This appeal is from the judgment on a verdict directed ag yainst Mrs. Grace 
Mae Davis in a suit to collect on the double indemnity promise in case of death 
by accidental means in a policy on the life of her deceased husband. The same 
rat gs involved in the case of Travelers’ Protective Association v. Davis 


(C, \.) 67 F.(2d) 260, but under a different form of policy and with different 
questions of law raised. The important provisions of the present policy are: 
“The Company will pay the beneficiary in full settlement of ell claims hereunder 
double the face amount of this policy if * * * the death of the insured results 
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from bodily injury within ninety days after the occurrence of such injury pro- 
vided death results directly and independently of all other causes from bodily 
injury effected solely through external, violent and accidental means while the 
insured is sane and sober. Except these provisions do not apply * * * in case 
death results * * * directly or indirectly from bodily or mental infirmity.” 
Exhibiting the policy and admitting collection of its face amount, the petition was 
framed in four counts, the first and third of which went to trial, but the second 
and fourth were stricken on general demurrer. This ruling on demurrer is the 
first error assigned. 

11-4] Count 2 alleged death from bodily injuries, independently and exclusively 
f all other causes, which were effected solely through external, violent, and 
accidental means, in that an anesthetic was administered by a surgeon in perform- 
ing an abdominal operation on the insured, and the anesthetic though skilfully 
administered and ordinarily harmless produced death because of an impairment 
of the insured’s heart functions or heart muscle, which condition was caused by 
an automobile accident shortly (no date given) before the operation, and unknown 
to the surgeon. In this count the anesthetic is set up as the direct and efficient 
cause of death. Its use was intentional and no mistake or slip is alleged in its 
administration. In addition to its usual and expected sedative results, there occurrec 
an unexpected result due to a heart weakness of short duration but antedating 
the operation. That there was an accidental death caused in part by an external 
means (the anesthetic), which by a strain is held to be violent, is apparent; that 
the means was an accidental one is not so plain, as no mistake or slip occurred 
in its use. By the weight of authority a means is not made accidental because 
some unexpected result foilowed in addition to that which was intended to be 
accomplished. Landress v. Phoenix Mutual Life Ins. Co., 291 U. S. 491, 34 S. Ct. 
461, 78 L. Ed. 934, 90 A. L. R. 1382. But irrespective of that, it is clear to us 
that the fatality cannot be said to have been effected svlely by this external 
violent means, because it was due also to the internal bodily weakness without 
which there would have been no death. This was also a “bodily infirmity” within 
the clause of exception, for infirmity includes abnormal weakness as well as 
acute disease. Insurance against death by accident is usually afforded for a smail 
premium, and the coverage is correspondingly narrow. The liability is guarded by 
carefully chosen words. Courts have no more right by strained construction to 
make the policy more beneficial by extending the coverage contracted for than 
they would have to increase the amount of the insurance. The insurance here is 
not against unintended death from bodily injury effected by violent, externa! 
means generally, but only when the violent, external means can be said to be acci- 
dental and when they solely and independently of all other causes produce the 
death. If a bodily infirmity, though unknown at the time, is a concurring cause 
without which death would not have resulted, the policy does not cover the case. 
Landress v. Phoenix Mutual Life Ins. Co., supra; Travelers’ Protective Associa- 
tion v. Davis, supra; Ryan v. Continental Casualty Co. (C. C. A.) 47 F.(2d) 472 
The count was properly stricken. 

[8, 9] So we come to the direction of the verdict. The first count alleged 
bodily injuries accidentally sustained in an automobile accident on April 22, 193], 
as the sole cause of the insured’s death on April 25, 1931. No description of the 
injuries is given. The third count alleged as the cause of death the administration 
of an anesthetic during an abdominal operation on April 25th made necessary 
by injuries received in an automobile accident three days before, during which 
operation insured’s heart suddenly ceased to beat and he died; that he had been 
examined prior to the operation and found apparently normal, and his death under 
the anesthetic was sudden, unexpected, and unintentional. Under these counts evi- 
dence was introduced substantially like that stated in Travelers’ Protective Asso- 
ciation v. Davis, supra, except that it was here shown that insured claimed to_ the 
surgeon that he “had been shaken up in a Ford car” and that the surgeon testified 
even more positively that the death was due to the anesthetic and the weak heart, 
that nothing went amiss or happened unexpectedly except that the heart of Mr. 
Davis dilated and ceased to beat towards the end of the operation. We said ot 
this evidence before, and we still think, that the claim of any traumatic injury to 
the heart in the sliding of the automobile from the road without overturning 1S 
wholly fanciful, and recovery cannot be based on any injury received then as the 
sole cause of death under the first count. Under the third count, which is based 
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on the administration of the anesthetic as the direct cause of death, the heart con- 
dition is positively and uncontradictedly testified € be a concurring cause of the 
death eye which it would not have happened. But that is sought to be lifted 
out of the class of bodily infirmities and made to relate to the automobile mis- 
hap sO as rie be accidental also. If two accidental injuries three days apart con- 
curring to cause death would satisfy the terms of the policy, which we do not 
decide, the evidence fails to establish them. Aside from the question as to whether 
the anesthetic intentionally administered can be said to have been an accidental 
means, we think it cannot reasonably be concluded that the dilation of the insured’s 
heart on the operating table was the result of any violent, accidental injury to it 
three days before. He was operated on for an old hernia. He had no bruise on his 
body after the automobile experience, made no complaint of his heart, and the 
examination of him the day after and repeated just before the operation showed 
no injury to the heart or to the tissues around it. Only by speculative possibility 
can the weak heart be connected with recent traumatism. A verdict could not be 
rested on it, and was properly directed against recovery. 

Judgment affirmed. 

HOWES v. UNITED STATES FIDELITY & GUARANTY CO. No. 7410. 

Circuit Court of Appeals, Ninth Circuit. Nov. 15, 1934. 
73 Federal Reporter (2d) 611. 

INSURANCE. 

Under accident policy giving insurer right to make autopsy in case of death 
f insured, refusal of beneficiary to permit autopsy constitutes breach of con- 
tract, if demand therefor is reasonably and seasonably made (Rem. Rev. Stat. 
Wash. § 7235). 

(For other cases, see Insurance, Dec. Dig. § 549.) 
2. INSURANCE. 

Under undisputed evidence that autopsy would have positively established 
cause of death of insured and that insurer made demand for autopsy two days 
alter it received notice of death, whether demand was reasonably and seasonably 
made held for court, and not for jury (Rem. Rev. Stat. Wash. § 7235). : 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

3. INSURANCE. 
\ccident policy must be construed most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, INSURANCE. 

Under accident policy giving insurer right to make autopsy in case of deatt 
it insured, insurer field to have added right to disinter body for autopsy, where 
nsurer received notice of death after burial, and autopsy would have established 
ause of death (Rem. Rev. Stat. Wash. §§ 2489-2491, 7235). 

(For other cases, see Insurance, Dec. Dig. § 549.) 

__ Appeal from the District Court of the United States for the Eastern District 
i Washington, Northern Division; J. Stanley Webster, Judge. 

Suit by Eliza J. Howes against the United States Fidelity & Guaranty Cont- 
pany. From a judgment for defendant, plaintiff appeals. 

\ffirmed. 

_ Williams & Williams and Jas. A. Williams, all of Spokane, Wash., for appel 
lant, 

Danson, Lowe & Danson, of Spokane, Wash., for appellee. 

Before Wilbur, Sawtelle, and Garrecht, Circuit Judges. 

SAWTELLE, Circuit Judge. 

Some years prior to this controversy, defendant-appellee issued a policy of 
accident insuranee on the life of one Alice Howes, now deceased. The said deceased 
was found dead on the morning of October 20, 1932, in the bathroom of he1 

ome, with her body lying over the side of the bathtub ; “the lower part of her 
body being outside of the tub and her hands and a portion of her arms and he: 
lace in the water in the tub, which was about half filled with water.” The body 

f the insured was interred on October 22. On October 25 the company was 
notified of = death. On October 27 the company presented to appellant, the 
mother of the deceased, a document “requesting permission to make a post-mortem 
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examination (autopsy) of the remains of Alice Howes, and to remove and make 
an examination of any specimen or specimens which it may be necessary to examy 
ine, either chemically or microscopically or both, and further requests permission 
to disinter the remains of said Alice Howes for the purpose of making said 
post-mortem examination.” Permission to make the autopsy was refused by appel- 
lant on October 28. Thereupon the company denied liability, and appellant, as 
heneficiary of the policy, instituted this suit to recover the benefits thereof, alleg- 
ing that the insured died as the result of accidental bodily injuries within the 
meaning of the policy. 

\t the conclusion of plaintiff's case, the court granted a motion for nousuit. 
interposed on the ground “that there is no sufficient testimony of accidental deati 
and that it is shown that demand for an autopsy seasonably made was refused. 
to the prejudice of the defendant, and that notice of the alleged accident was not 
given within a reasonable time in view of the necessity of an autopsy, and the 
refusal to graut the same after burial.” Although not disclosed by the record, it is 
conceded that the motion for nonsuit was granted because of the refusal to permit 
an autopsy to be made. The correctness of that ruling is the only question we 
need consider on this appeal. 

[1] The Insurance Code of the State of Washington (section 7235, Reming 
ton’s Comp. Stat. Washington 1922, as amended by Laws 1929, p. 284, § 3 (Rem 
Rey. Stat. § 7235), provides that all life and accident policies shall contain, among 
others, a provision that the insurer shall have “the right and opportunity to mak 
at autopsy in case of death where it is not forbidden by law.” The policy in 
suit contains such a provision. Appellant admits, therefore, that the company was 
entitled to an autopsy. It must also be admitted that, under the law, the refusal 
to permit an autopsy, if demand therefor is reasonably and seasonabiy made, con- 
stitutes a breach of the contract. It was so held in Clay vy. AEtna Life Ins. Co 
(D. C.) 53 F.(2d) 689, 691, citing General Acc. Fire & Life Assur. Corp. v. 
Savage (C. C. A. 8) 35 F.(2d) 587, 593, and Standard Acc. Ins. Co. v. 
(C. C. A. 8) 35 F.(2d) 667. 

The county coroner who examined the body of the insured on the morning 
it was discovered reported the cause of death as “drowning accidental,” but when 
called as a witness for the plaintiff he testified that he used the word “accidental 
in contradistinction to suicide or homocide, and that the cause of death could 
ouly have been determined positively and accurately by an autopsy. It would seem, 
therefore, that there is no room for argument as to the reasonableness of the 
demand for an autopsy. Under the circumstances of the case, we do not believe 
the demand was unreasonable. Clearly, the demand, made two days after the com- 
pany received notice of the death, was seasonable. 

It is contended, however, that the question whether the demand was _ reason- 
ably and seasonably made was for the determination of the jury. The cases relied 
upon as authority for that rule are Maryland Casualty Co. v. Harris (C. C. A. 3) 
60 F.(2d) 810, 811, and cases there cited. We do not believe, however, that they 
are controlling here. In the Harris Case, the trial court had held, as a matter o1 
law, that the refusal of the beneficiary to consent to an autopsy was not avail- 
able as a defense to the company, because the demand was delayed until after th 
burial. In reversing the’ judgment, the appellate court said: “We are of the opinion 
that there was no way to determine, except by the finding of the jury, whether 
the request was made within a reasonable time; that being a question of tact 
under all the circumstances. It was fer the jury to determine the question whether 
the request was reasonably and seasonably made. In this conclusion we are im 
accord with the rulings of the Circuit Court of Appeals for the Eighth Circut 
in General Acc. Fire & Life Assur. Corporation v. Savage, 35 F.(2d) O87, and 
Standard Acc. Ins. Co. v. Rossi, 35 F.(2d) 667.” 

The opinion in the Savage Case states that Savage died on Friday, December 
31, 1926. The insurer was notified of the death on January 2, 1927, and the inter- 
ment of the body occurred on the afternoon of January 3, 1927. No request was 
made for au autopsy until January 13, 1927, and no reason given for the delay “ 
making such request. Under these circumstances, the court held that the I 
of whether the request was made within a reasonable time was properly submitte: 
to the jury. = 

In the Rossi Case, the testimony on the question of whether an autopsy might 
have disclosed the cause of death was conflicting, thus raising the issue of whether 


Rossi 
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the demand for an autopsy was reasonably and seasonably made. The court said 
that, “The question of whether the request for autopsy was reasonably and sea- 
sonably made was a matter for determination by the jury under the record before 
us,” and the refusal of the trial court to submit that issue to the jury was held 
error. 

In the instant case, Dr. Barnhart, a witness called by plaintiff, testified posi- 
tively that “an autopsy would be the only thing that would positively give you 
the cause of death”; and there was no testimony to the contrary. 

|2] Since there is no dispute in the instant case as to the facts and circum- 
stances under which the demand for an autopsy was made, and no doubt that 
such autopsy would have “positively” established the cause of death, we believe 
that the effect of the refusal of the beneficiary to consent to an autopsy presented 
“a question of law for the court, rather than a question of fact for the jury’ 
See opinion of District, now Circuit Judge Sanborn, in the case of Clay v. Aétna 
Life Ins. Co., supra (D. C.) 53 F.(2d) 689, 693. 

3, 4] It is strenuously urged, however, “that the policy gives to the Company 
only the right to an autopsy and nowhere gives the added right to disinter the 
body for that purpose.” It is true that provisions in an insurance policy must be 
construed most strongly against the insurer. In the case of U. S. Fidelity & 
Guaranty Co. v. Hood, 124 Miss. 548, 87 So. 115, 117, 15 A. L. R. 605, strongiy 
relied upon by appellant (distinguishable from the case at bar because the com- 
panv had knowledge of the death before burial), it is said: “Provisions of con- 
tract of this kind which are prepared by the insurer are to be construed mosi 
strongly against the insurer and in favor of the insured. Where there is no pro- 
vision in the contract itself giving the right of an autopsy after interment, the 
court will construe the provisions to mean that an autopsy must be demanded and 
performed prior to interment, and, if the insurer desires to avail itself of this 
privilege, it must so arrange and provide for information to be given of the death 
prior to the interment.” However, it must he remembered, as said in the recent 
case of Trueblood v. Maryland Assur. Co. of Baltimore, 129 Cal. App. 102, i8 
P.(2d) 90, 94, that: “Circumstances may arise which will entitle an insurance 
company to exhume and examine the body of an insured person after burial. 
When the insurance company has no information regarding the death or the cause 
thereof until after the body has been buried and there is reason to believe the 
post mortem examination will disclose facts which will release the company from 
liability, it may be just and proper to hold an autopsy even after burial.” Such is 
the situation in the case at bar. In the several federal court cases cited supra. 
those courts recognized the right of an insurance company to disinter a body and 
make an autopsy for the purpose of determining the exact cause of death. In 
each of those cases the policy in suit contained a provision similar to the provi- 
sion in the policy before us—that, in case of death, the company should have the 
right to make an autopsy. In the Savage Case, the court said: “The policy itself 
conferred the right to examine the person of the insured as often as the company 
might reasonably require, and also the right and opportunity to make an autopsy 
in case of death. These provisions, construed together, gave the right to an autopsy 
when reasonably required. As it was not agreed the request should antedate the 
burial, it was sufficient to make it in a reasonable time after the death.” 

It is also contended “that provisions in insurance policies giving the right to 
all autopsy are in great disfavor with the courts where it is attempted to exercise 
the right after the insured’s body has been buried.” In some of the cases relied 
upon in support of this proposition, the insurance company, or its agent, had 
knowledge of the death of the insured before the body was buried, but neverthe- 
ess failed to request an autopsy until after interment; and in other cases the 
dem: a for an autopsy was not seasonably made, or was unreasonable under the 

ircumstances. In this case, the company had no knowledge of the death of the 
insured until after the body was interred. 

The remaining contentions of appellant are as follows: (1) “Under the 
Statutes of the State of Washington it is a crime to disinter a body once buried 
lor the purpose of dissection without authority of law.” (2) “The ‘authority of 
aw must be some act of the legislature, and the Washington legislature has pro- 
vided that in order to disinter a dead body a permit must be obtained from cer- 
tain | authorities.” (3) “The record in this case discloses that appellee never sought 
to obtain a permit in accordance with the law and there is nothing to show that 
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it could not have obtained the permit, without the permission of appellant, or 
that her refusal in any way prejudiced appellee, or made it more difficult for 
appellee to obtain a permit to disinter the body.” The statutes referred to are 
sections 2489, 2490, and 2491 of Remington’s Revised Statutes of Washington. The 
arguments advanced are without merit. As said in the Rossi Case, supra, where 
it was also contended that the state statutes forbade disinterment for the purpose 
of dissection: “Clearly this is a perversion of the plain intendment of the language 
used. The legislative prohibition was addressed to the unlawful practices obtaining 
in times past, before modern methods of burial prevailed whereby comparative 
security is attained. Bodies were exhumed, removed, and sold for dissection for 
scientific purposes. The desecration of graves was made the subject of commercial 
traffic, and it is against this practice that this law was aimed. It had no reference 
to post mortem examinations for the purpose of detecting the commission of 
crime or of fraud or injustice in civil proceedings.” Appellant, as the mother of 
the deceased, is undoubtedly the “next of kin” who may, as provided in § 2489, 
supra, “authorize dissection for the purpose of ascertaining the cause of death.” 
The judgment of nonsuit is affirmed. 
ETNA LIFE INS. CO. v. LANGSTON. No. 4--3609. 
Supreme Court of Arkansas. Nov. 26, 1934. 
76 Southwestern Reporter (2d) 50. 
2. INSURANCE. 

Instrer could not avoid payment of permanent ,and total disability benefits 
because of lack of notice of injury, where policy did not provide for notice. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

3. INSURANCE. 

Insurer could not avoid payment of permanent and total disability benefits 
because of lack of notice of injury, where provision that such benefits were con- 
ditioned upon insurer’s representatives being permitted to examine insured befor 
acceptance of proof and during twelve months thereafter, construed as one for 
notice, would be condition subsequent and not condition precedent, and where 
insurer was apprised of disability several months before suit. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4. INSURANCE. 

In suit for permanent and total disability benefits under policy, admission of 
testimony of insured’s mental condition subsequent to injury and permitting coun- 
sel’s argument relative thereto /re/d not error. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from Circuit Court, Union County, Second Division; W. A. Speer 
Judge. 

Action by Jessie E. Langston against the AStna Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

\fiirmed. 

Owens & Ehrman, of Little Rock, for appellant. 

Surrey E. Gilliam, of El Dorado, for appellee. 

Jounson, Chief Justice. 

This action was filed by appellee against appellant on March 8, 1933, seeking 
a recovery upon a certain insurance policy issued by appellant in favor of appellee 
on August 2, 1921; the pertinent provisions thereof. being: 

If the insured becomes wholly, continuously and permanently disabled and 
will for life be unable to perform any work or conduct any business tor com- 
pensation or profit, or has met with the irrecoverable loss of the entire sight of 
both eyes, or the total and permanent loss by removal or disease of the use 0! 
both hands or of both teet, or of such loss of one hand and one foot, and satts- 
factory evidence of such disability is received at the Home Office of the Company, 
the Company will, upon the acceptance of such proof, if all premiums previously 
due have been paid, waive the payment of all premiums falling due thereatte' 
during such disability and if such disability existed before the insured attaine! 
the age of sixty years, the Company will immediately pay to the life benehciar) 
the sum of ten dollars for each thousand dollars of the sum insured and will pay 
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the same sum on the same day of every month thereafter during the lifetime and 
during such disability of the insured. 

“Any premium waived or monthly payment made by the Company on account 
of this provision will not be deducted from any settlement under this policy, and 
the sum insured and loan and cash surrender value will be for the same amount 
as if the premiums waived had been paid in cash. 

“The foregoing benefits for disability are conditioned upon the representatives 
of the Company being permitted to examine the insured before the acceptance of 
proof and during twelve months thereafter.” 

Appellee alleged that prior to his sixtieth birthday and while the policy was 
in full force and effect he became permanently and totally disabled within the 
purview of said policy. 

Appellant filed an answer to the complaint which denied all the materiai 
allegations thereof and affirmatively pleaded the five-year statutes of limitation in 
bar of the action; also that no notice had been given by the insured to the insurer 
f the alleged injury until 1932. Upon the issues thus joined a trial to a jury 
was had on January 16, 1934, which resulted in a verdict and judgment in favor 
f appellee for the sum of $1,750. 

The testimony was amply sufficient to support the jury’s finding that appellee 
was totally and permanently injured prior io his sixtieth birthday and at a time 
when the policy was in full force and effect, but, since this point is not now 
urged upon us for consideration, we do not detail the testimony in reference 
thereto. 

[1] Appellant urges that appellee’s alleged cause of action is barred by sec- 
tions 6955 and 6960, Crawford & Moses’ Digest, because as it is aurged the suit 
was not filed within five years after appellee attained his sixtieth birthday and 
that the suit was not brought within five years after receipt of his total and per- 
manent disability. d 

In AEtna Life Ins. Co. v. Davis, 187 Ark. 398, 60 S.W.(2d) 912, 913, we stated 
the applicable rule as follows: “If, therefore, the disability exists and commenced 
when the contract was in force, it is immaterial how or when proof is made, if 
within the statutory period, and recovery may be had for the damage sustained, 
excluding that occurring beyond six months from the time proof is made. As 
stated in the case of Hope Spoke Co. v. Maryland Cas. Co. [102 Ark. 1, 143 
S. W. 85, 38 L. R. A. (N. S.) 62, Ann. Cas. 1914A, 268], supra, the proof of 
disability is intended to give the insurer an opportunity to investigate the facts 
affecting the question of its liability and the extent thereof. This end is served 
when the complaint is filed, and no prejudice can result if, as in the instant case, 
no claim is made for benefits accruing before the filing of the complaint or the 
statute (Crawford & Moses’ Dig. § 6155) prescribing a penalty or attorney’s fee 
is not invoked.” 

Again in Missouri State Life Ins. Co. v. Foster, 188 Ark. 1116, 69 S.W.(2d) 

869, 871, we reiterated the rule as follows: “We are definitely committed to the 
doctrine that liability attaches under contracts of insurance similar to the one 
under consideration upon causation of the injury, and it necessarily follows from 
this that no subsequent act or acts of the parties can destroy the liability thus 
created - 
_. And again in the more recent case of Equitable Life Assur. Society v. Felton, 
/L S.\W.(2d) 1049, 1051, we stated the rule in the following language: “We have 
repeatedly held in cases arising under contracts of insurance not dissimilar to the 
one here involved that liability against the insurer and in favor of the insured 
attaches and comes ito being upon the happening of total and permanent disability. 
ro The requirement for proof of loss or notice under this contract, being a 
condition subsequent, suit might be maintained for the liability at any time until 
barred by the statute of limitations.” 


_ The effect of the rule thus quoted is that in policies of insurance similar to 
te one under consideration and which provides a monthly indemnity to the 
insured for life in the event of total and permanent disability incurred during the 
effectiveness of the policy suits may be instituted, prosecuted, and maintained by 


beneficiary at any time after receipt of such injury, but the aggregate recover; 
is limited to a five-year period immediately prior to the filing of such suit. When 
the rule is thus interpreted, it appears that the trial court was correct in deter- 
mining and submitting this issue. The doctrine thus stated is in full accord with 
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the previous decisions of this court, and is certainly not in conflict with our hold- 
ings in Smith v. Mutual Life Ins. Co., - Ark. 1111, 69 S.W.(2d) 874; Atlas 
Life Ins. Co. v. Wells, 187 Ark. 979, 63 S.W. (2d) 533. 

{2, 3] It is next insisted that no notice was given by appellee to appellant of 
receipt of the injury complained of. On this point it suffices to say that the policy 
under consideration does not provide for notice. Moreover, were the following 
provisions of the policy, “The foregoing benefits for disability are conditioned upon 
the representatives of the Company being permitted to examine the insured before 
the acceptance of proof and during twelve months thereafter,” construed as one 
for notice, it would fall clearly within the rule of a condition subsequent and not 
a condition precedent to recovery, as announced by us in many cases. Hope Spoke 
Co. v. Maryland Cas. Co., 102 Ark. 1, 143 S. W., 85, 38 L. R. A. (N. S&S.) 
Ann. Cas. 1914A, 268: Home Indemnity Co. v. Banfield Brothers Packing Co., 
Ark. 683, 67 S.W.(2d) 203, and cases therein cited. Moreover, appellant was 
apprised of appellee’s disability in July or August, 1932, and had full opportunity 
to make such examination and investigation thereof as it deemed’ proper and 
expedient, as this suit was not begun for several months thereafter; therefore 
appellant was afforded timely opportunity to examine appellee, which was the only 
right reserved in the clause of the policy just quoted. 

[4] Neither can we agree that prejudicial error is made to appear in admitting 
testimony in reference to the mental condition of deceased subsequent to his injury 
or the argument of counsel relative thereto. The insured’s mental condition was a 
circumstance tending to show his tctal and permanent disability, therefore sucl 
inquiry was relevant and proper. 

No error appearing, the judgment is affirmed. 


AETNA LIFE INS. CO. v. STEWART. No. 23662. 
Court of Appeals of Georgia, teenies No. 2. Sept. 27, 1934 
176 Southeastern Reporter 777. 
1. INSURANCE. 

Accident policy provision extluding liability for disability sustained while op- 
erating utah for wages does bar recovery, where insured received no wage 
for operation of automobile as such, but where wage inured from performance of 
duties of his occupation, in which operation of automobile is only incidental. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

2. INSURANCE. 

Federal prohibition agent driving automobile furnished by government was not 
“operating automobile for wage, compensation or profit” within accident policy 
exception to hability, where agent in performance of duties used automobile less 
than half of his official time. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

3. INSURANCE. 

Insured incapacitated from performing any substantial part of his ordinary 
duties is “totally disabled” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 

Evidence that injury to prohibition agent’s hand incapacitated him from driving 
automobile, destroying stills, making arrests, and doing necessary walking, although 
agent could perform duties of taking out warrants, talking with superior officers. 
testifying in court, and riding in automobile driven by others, held to establish that 
insured was “totally disabled from performing substantial part of his ordinary du- 
ties” as federal prohibition agent so as to authorize recovery on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

Whether insurer in refusing to pay loss under accident policy acted in bad 
faith is usually for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

6. INSURANCE. . 

Where accident policy excluded liability for injuries caused while operating 

automobile for wages, compensation, or profit, whether insurer, refusing to pay 
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claim to insured for injuries sustained while he was operating automobile in per- 
formance of his duties as federal prohibition agent, acted in had faith, held for 
jury (Civ. Code 1910, § 2549). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Error from City Court of Albany; Clayton Jones, Judge. 

\ction by J. O. Stewart against the A®tna Life Insurance Company. Judgment 

plaintiff, and defendant brings error. 

\ffirmed. 

Leonard Farkas & Walter H. Burt, of Albany, for plaintiff in error. 

Bennet & Peacock, of Albany, for defendant in error. 

STEPHENS, Judge. 

{1] 1. A provision in an accident policy that the policy does not cover accident, 
injury, or disability caused “while operating [or] driving * * * an automobile for 
wage, compensation or profit” has reference to the driving or operation of an 
automobile only where the operator receives wage, compensation, or profit for the 
act of operating or driving the automobile. It has no reference to 


a situation 
vhere 


a person operating the automobile receives no wage, compensation, or pro- 
fit ior the operation of the automobile as such, but where the wage, compensation, 
or profit inures from the performance of the duties of his occupation or employ- 
ment, which includes the performance of duties other than the operation of the au- 
tomobile, and in which the operation of the automobile is only incidential as a 
means used in the performance of these duties. Woodring v. Commercial Casualty 
Ins. Co., 122 Neb. 734, 241 N. W. 285. 
[2| 2. Where it is alleged in the petition, in a suit against an insurance com- 
pany by the insured, to recover on a policy of accident insurance, that the plaintiff's 
disability resulted from an injury to his hand caused from the overturning of an 
automobile while he was operating it on a public road while engaged in the per- 
formance of his duties as a prohibition agent for the government of the United 
States, for the performance of which duties he was paid a fixed amount per month, 
here the duties consisted in the apprehension of violators of the prohibition law, 
including the making of arrests, destroying property illegally used, obtaining evi- 
lence and furnishing it to the courts, that in the pursuit of these duties he rode in 
automobiles that were sometimes driven by others and sometimes by himself, the 
automobiles used in some cases belonging to private parties, and the expense of op- 
erating them was paid for by the United States government, that at the time of 
is injury he was in the performance of his duties as a prohibition officer, riding in 
and driving an automobile owned and furnished by the United States government, 
which paid the expenses of its upkeep and furnished the gas and oil used in its op- 
tration, that he received no extra compensation for the operation of the automo- 
hile, that in the performance of his duties he used an automobile less than half of 
his official time, and that during the remainder of his time he used other convey- 
ances, such as railroad trains, it does not appear from the petition that the injury 
arose from an accident caused while the plaintiff was engaged in operating or driv- 
ng the automobile for wage, compensation, or profit, as provided in the policy. 
[3] 3. Under a policy which provides indemnity for an injury resulting from 
accident which “shall wholly and continuously disable the insured from date of 
age accident, and prevent him from performing any and every duty pertaining to his 
ough occupation,” as was held in Cato v. Aitna Life Ins. Co., 164 Ga. 392, 138 S. E. 787, 
F cers (1, “a case of total disability is presented, although he is still able to perform some 
: that parts of his work,” when he “is incapacitated from performing any substantial 
ne bart of his ordinary duties,” and is unable “to do substantially all of the material 
7 acts necessary to the transaction of the insured’s business or occupation, in substati- 
: tially his customary and usual manner,” and is “wholly disabled from pursuing the 
uual and customary duties of his employment on which he must depend for a 


Wie 


aK. 

[4] 4. In a suit by the insured, to recover against the insurer, indemnity for 
alleged total disability, under a policy in which the total disability insured 
‘gainst is as above indicated, where it appeared from the evidence that the in- 
‘ured, when the policy was issued and at the time of the accident, was engaged in 
the business of a prohibition investigator, whose duties required him to investigate 


lolations of 


the prohibition law, including investigations of the making, selling, 
snd transportation of whisky, to destroy stills, to make arrests, to travel from 
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place to place by riding in vehicles, and at times operating and running an automo- 
bile, doing much walking, to confer with witnesses, to obtain testimony, to report 
his acts to his superior officer, to attend court, to testify and where it further ap- 
peared from the evidence that, in an accident received from the overturning of an 
automobile in which he was riding, his left hand was severely injured by being 
mashed and the fingers broken, and as a result of the accident and his inability to 
use his hand, and from the severe pain suffered, he was incapacitated from op- 
erating an automobile, destroying stills, making arrests, doing the necessary walk- 
ing required, although he could perform the duties of taking out warrants, talking 
with superior officers, testifying in court, making reports, and riding in an auto- 
mobile operated by another, and did ride in an automobile accompanying another 
prohibition agent while the latter was going about in the discharge of the duties 
of the office, but did so only on the advice of his physician, and with the permission 
of his superior officer, for the purpose of his health, that while on these trips he 
performed only the duties of making reports to his superior officer, the jury was 
authorized to find that as a result of the accident he was incapacitated from per- 
forming a substantial part of his ordinary duties and from doing substantially all 
the material acts necessary to the transaction of his occupation in substantially his 
customary and usual manner, and from pursuing the usual and customary duties 
of his employment on which he depended for a living, and had been totally dis- 
abled and entitled to compensation for disability under the terms of the policy. 

[5, 6] 5. It is usually a question for the jury whether an insurance company, in 
refusing to pay a loss, acted in bad faith. Where a policy providing for indemnity 
tor a disability resulting from an accident which prevents the insured from perform- 
ing the duties of his occupation or business is issued to a person known to the 
company as being a prohibition agent and whose duties require him to ride in an 
automobile, and the company fails and refuses to pay a claim for indemnity arising 
out of an accident to the insured caused while he was operating an automobile in 
the performance of his duties as prohibition agent, upon the ground that the pol- 
icy contains an exemption from liability for disability caused “while operating [or] 
driving * * * an automibile for wage, compensation, or profit,” and that the in- 
sured, while operating the automobile in the performance of his duties of pro- 
hibition officer, received therefor compensation or profit, and is not entitled to re- 
cover under the policy, it is a question for the jury whether the company’s refusal 
to pay the loss was in bad faith. Civ. Code 1910, § 2549. Cotton States Life Ins. 
Co. v. Edwards, 74 Ga. 220 (4); Central Manufacturers’ Mutual Ins. Co. y. Gra- 
ham, 24 Ga. App. 199, 99 §. E. 434. 

Judgment affirmed. 

Jenkins, P. J., and Sutton, J., concur. 


MASSACHUSETTS BONDING & INS. CO. v. McCONNEL. No. 23845 
Court of Appeals of Georgia, Division No. 1. Nov. 2, 1934. 
176 Southeastern Reporter 911. 
INSURANCE. 
Refusal of premium held not breach of health and accident insurance contract 
authorizing insured’s recovery of premiums paid, where policy made acceptance 
of any premium optional with insurer. 


(For other cases, see Insurance, Dec. Dig. § 198[5].) 


Error from Municipal Court of Atlanta; T. O. Hathcock, Judge. 

Petition by H. L. McConnel against the Massachusetts Bonding & Insurance 
Company. To review a judgment overruling its demurrer to the petition, defend: 
ant brings error. 

Keversed. 

Jones, Evins, Powers & Jones, of Atlanta, for plaintiff in error. 

Harley R. Lee and Jack Curran, both of Atlanta, for defendant in error 

Syllabus Opinion by the Court. 

Guerry, Judge. i 

The policy of health and accident insurance in the present case provides: “The 
acceptance of any premium, or the renewal of this policy at the expiration of any 
time for which it may have been issued or renewed, shall be at the option of the 
company.” The periods for which premiums were paid were for one month. Un- 
der the express provisions of the policy, the insurer might refuse any premium 
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tendered for ensuing periods and terminate the contract. The court therefore er- 
red in overruling the demurrer to the petition alleging a breach of the contract of 
insurance by the company, and praying for damages in the amount of premiums 
paid, with legal interest. Nat. Life & Acc. Ins. Co. v. Chastain, 46 Ga. App. 842, 
169 S. E. 380; Hall v. Provident Life & Acc. Ins. Co., 48 Ga. App. 359, 172 S. E. 


Judgment reversed. 
Broyles, C. J., and MacIntyre, J., concur. 
DORSEY WASHINGTON FIDELITY INS. CO. No. 23948. 
Cont of Appeals of Georgia, Division No. 1. Nov. 13, 1934. 
177 Southeastern Reporter 264. 
INSURANCE. 


Disability from “pistol” shot wound held not covered by life and accident 
policy exempting liability for disability resulting from “gun” shot wounds. 
(For other cases, see Insurance, Dec. Dig. § 516.) 


Error from Municipal Court of Atlanta: J. Ralph McClelland, Judge. 

Petition by Robert Dorsey against the Washington Fidelity National Insurance 
Company. To review a judgment dismissing the petition, petitioner brings error. 

\ffirmed. 

Durwood T. Pye, of Atlanta, for plaintiff in error. 

J. Lon Duckworth and McElreath & Scott, all of Atlanta, for defendant in 

Syllabus Opinion by the Court. 

BroyLes, Chief Judge. 

The policy of life and accident insurance sued upon, and attached to the peti- 
tion, provides that the company would not be liable “for dismemberment, dis- 
ability or death resulting wholly or in part, directly or indirectly, from * * * 
gunshot wounds.” The petition sought a recovery for the plaintiff's illness atid 
disability, and alleged that the same was caused by an accidental pistol shot “at 
the —_ of one Corley.” Under the ruling in Muse v. Interstate Life & Accident 
Co. 45 Ga. App. 839, 166 S S. E. 219, the words “gunshot wounds,” as used in the 
policy, include a wound resulting from a pistol shot. It follows that the petition 
failed to set out a cause of action, and was properly dismissed on the written 
motion of the defendant. 

Judgment affirmed. 

MacIntyre and Guerry, JJ., concur. 


WOODS v. TRAVELERS’ INS. CO. No. 24002. 
Court of Appeals of Georgia, Division No. 1. Noy. 26, 1934. 


177 Southeastern Reporter 347. 
INSURANCE. 
Petition on group certificate showing that petitioner was not employed by 
= employer on date when she became tot: lly and permanently disabled, as 
ttificate required, held not to state cause of action. 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Syllabus by the Court 
_ The petition as amended failed to set out a cause of action, and was properly 
dismissed on demurrer. 

Error from Superior Court, Walker County; James Maddox, Judge. 

Suit by Samantha Woods against the Travelers’ Insurance Company. To 
review a judgment dismissing the suit on general demurrer to the petition, plaintiff 
Tings error. 

a 

*. M. Gleason, of Rossville, for plaintiff in error. 

Fok; & Campbell, of Chattanooga, Tenn., and Maddox, Matthews & Owens, 
| Rome, for defendant in error. 

BROYLES , Chief Judge. 

This suit was brought by Mrs. Samantha Woods against the Travelers’ Insur- 
ance Company, and was based upon the permanent total disability clause of a 

‘ertificate issued to her under and subject to the cian of a “group” contract 
of insurance issued by the Travelers’ Insurance Company to the Peerless Woolen 
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Mills. The certificate contained a provision that “the insurance of any employee 
covered hereunder shall end when his employment with the assured shall end, 
except in a case where at the time of such termination the employee shall pe 
wholly disabled and prevented by bodily disease from engaging in any occupation 
or employment for wage or profit.” In other words, the certificate provided that 
the insurance of the employee (Mrs. Woods) would automatically end when she 
ceased to be employed by the assured (the Peerless Woolen Mills), unless she 
was totally and permanently disabled when her employment terminated. The 
plaintiff alleged that the certificate was issued to her on June 29, 1926, when she 
was an employee of the Peerless Woolen Milis; and that she worked there “from 
the year of 1926 to about January, 1929, or for a total period of about three 
years.” (Italics ours.) The defendant interposed a demurrer; and the plainttf 
amended her petition by striking the word “January” from the foregoing allegation 
and inserting in its place the word “June,” so that the allegation, as amended, 
read that she had “worked at said Peerless Woolen Mills from the year of 1926 
to about June, 1929, for a total period of about three years.” (Italics ours.) 
The petition and the amendment alleged “that on or about the 25th day of June, 
1929,” she became totally and permanently disabled. The judge sustained the 
general demurrer and dismissed the case. It will be observed that the plaintiff 
failed to allege directly, either in the petition or in the amendment, that on the 
date (June 25, 1929) when she became totally and permanently disabled she was 
stl employed by the Peerless Woolen Mills. The amended petition, properly 
construed (most strongly against the plaintiff), shows that she was not so employed, 
and therefore it fails to set out a cause of action, and was properly dismissed on 
demurrer. 

Judgment affirmed. 

MacIntyre and Guerry, JJ., concur. 

DEWEY v. ABRAHAM LINCOLN LIFE INS. CO. No. 42636 
Supreme Court of Iowa. Novy. 13, 1934. 
257 Northwestern Reporter 308. 

INSURANCE. 

Where death results irom external visible injury, presumption arises that 
such injury was not intentionally inflicted, and such presumption is available 
as affirmative evidence in suit on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

Where accident results in disease and death follows, accident is proximate 
cause of death, as regards recovery on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

4. INSURANCE. 

Evidence supported finding that insured, who received head wound and 
subsequently died with bronchial pneumonia, died from bodily injury sustained 
through external, violent, and accidental means within indemnity clause of 
accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

\ppeal from District Court, Polk County; O. S. Franklin, Judge. 

An action upon an accident insurance policy. The facts appear in the 
opinion, There was a verdict against the defendant, from which this appeal 1s 
prosecuted. 

Atfirmed. 

Parrish, Cohen, Guthrie & Watters and J. L. Parrish, Jr., all of Des Moines, 
for appellant. 

Ralph N. Lynch, of Des Moines, for appellee. 

ANDERSON, Justice. 

This is an action on an accident insurance policy. On the 30th day ot Jan- 
uary, 1929, the defendant company issued an accident policy to R. L. Dew 
which policy was in full force and effect on the date of the death of the mane 
The plaintiff in this action was the beneficiary named in the policy. Upon The 
trial of the case the jury returned a verdict in favor of the plaintiff. /™ 
defendant appeals. 
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Acc. | Dewey v. Abraham Lincoln Life Ins. Co. 


The policy in suit provided for the payment to the beneficiary of $1,000 
the event that the insured should die from: “Sec. (a). The effects resulting 
independently and exclusively of all other causes, from bodily injury sustained 


during the life of this policy, solely though external, violent, and accidental 
means or Causes. 


in 


The sole question involved in this case is whether the death of the insured 
resulted from an accident as oar in the foregoing quoted provision. 
The record discloses that the insured, R. L. Dewey, was employed in the round- 
house of the Great Western Railroad Company in Des Moines, Iowa, as a boiler 
maker, and had been so employed for some time prior to February 2, 1933. On 
February 2, 1933, at about 3:30 in the afternoon, while working upon an engine 
in the roundhouse of his employer, Dewey received in some manner a wound 
upon the left side of his head. There was a cut about an inch and one-half in 
length which bled very profusely and which later was swollen up to the size 
ia hen's egg and badly discolored. First aid was applied to the injury by one 
Albin, clerk of the Great Western Railroad Company. Dewey later went to his 
| and was taken by his wife to Dr. Coleman to have the injury attended to. 

returned to his work on February 3d and 4th, but on the 5th he went 
and remained there until his death, which occurred on February 24, 

Dr. Coleman was called on February 6th, and continued in attendance 
upon Mr. Dewey until his death. The doctor testified that Mr. Dewey had no 
fever for four or five days; that she saw him every day after the accident and 
sometimes twice a day; that he (Dewey) complained of severe pains in his head, 
reacl ing down the side of his neck, and that his left arm was stiff. On the 9th 
uls vero started to rise, the bronchial tubes showed evidence of infec- 

, bronchial pneumonia developed, from which he died on February 24th. 

‘There is a conflict in the medical testimony as to the cause of the bronchial 
pneumonia; that is, as to whether or not it was caused or precipitated by the 
injury, the resulting shock due to the contusion and loss of blood, and the lower- 
ing of resistance of the patient, or whether the pneumonia was the natural 
result of a cold with which the patient had been previously afflicted. It appears 
that the general condition of Mr. Dewey’s health was good. There is no history 
of chronic or recurring colds. Dewey worked seven days a week on his job, 
neluding Sundays and holidays. He was off work thirty-one days in the 
year previous to his injury. He had a cold in February a year prior to his 
injury and was away from his work twelve days at that time. He was away 

1 his work two or three days in each of the months of July, August, October, 
Xi essa and December of the year previous to his accident. Some of the 
time that he was off he was sick, but not always. There is testimony that the 

nly way he had of getting off from work was to claim that he was sick. He 
was supposed to work every day of the week including Sunday the year around. 
There is no direct testimony that he was sick at any time during the preceding 
year except that he had a pleurisy pain a couple of days in August. There 1s 
testimony that he had a cold on two days just preceding his accident, but that 
it was not severe enough to confine him to the house. There is medical testi- 
mony to the effect that an injury such as was suffered by Mr. Dewey, with the 
consequent loss of blood, would be a shock to the system, lowering the resistance, 
and also to the effect that exposure to cold is a well known precipitating cause 
ot pneumonia, especially in connection with any shock to the system which 
would tend to lower the resistance. There is testimony to the effect that the 
temperature at the date of the accident, and the two following days, was about 
ireezing, and Dewey was exposed to this temperature outside as well as in the 

oundhouse after his injury. And there is also medical testimony to the effect 
that, where there is a cold and sore throat followed by bronchial pneumonia, 

here is ordinarily some reason why the germs overcome the resistance and pre- 
cipitate pneumonia; that this may be due to the lowered resistance following 
an accident or shock; that, if the system receives some shock of some character 
immediately before an exposure to cold, then the exposure would be more of a 
Precipitating cause than otherwise. Any shock to the system disturbs the 
‘piratory reflexes and causes germs which may be present in the throat to enter 
Se bronchial tubes or lungs and cause infection or pneumonia. The attending 
Physician testified that “usually when a person gets pneumonia there is some 
precipitating cause, as there was in this case,” and that, in the opinion of this 


= 
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witness, “the injury that Mr. Dewey had received precipitated the pneumonia, 
and that without the blow or injury he would never have had pneumonia. Sev- 
eral other expert medical witnesses tesified directly that Mr. Dewey's injury 
caused him to have bronchial pneumonia, and that the accident or injury was 
probably a precipitating cause rather than an accelerating cause; some of them 
testifying that in their opinion the accident was the sole cause of the bronchial 
pneumonia. It is true that some of the testimony of some of the expert wit- 
nesses called by the plaintiff was based in part upon a hypothetical question 
propounded te them which contained a statement in describing the injury and 
the result thereof to Mr. Dewey, that the blow on the head caused an uncons- 
cious condition. At the time the hypothetical questions were propounded, the 
records contained a statement from a witness Brennan that one Faust had told 
him of the accident, and that Mr. Dewey was “knocked out.” This testimony 
was later withdrawn from the record by the court as being hearsay and not a 
part of the res geste. However, medical testimony we have quoted was elicited 
irom the physicians in their examination other than their answers to the 
hypothetical questions. One of the experts, Dr. Fagen, was asked the same 
hypothetic: il que stion with the element of unconsciousness omitted and he gave 
it as his opinion that the accident was probably the cause of the pneumonia 
which later caused the death of Mr. Dewey. Several other medical witnesses 
had been in attendance and treated Mr. Dewey during his last sickness, and 
much of their testimony is based upon information they received in this manner. 
The testimony of the plaintiff's medical experts was disputed by the testimony 
of Dr. Price, who was called by the defendant. But this witness testified that 
one with a lowered resistance due to any cause is more apt to have bronchial 
pneumonia than otherwise, and that, if a man has a cold, he is more —— 
to pneumonia than if he is not thus afflicted; that exposure to cold or a low 
temperature is not recognized as a pre- disposing factor to the pili, unless 
there is in addition thereto a lowered resistance. It thus appears that there was 
a fair controversy in the record as to whether or not the injury which Mr. 
Dewey suffered was the precipitating or proximate cause producing the pneu- 
monia from which Mr. Dewey died. 

It is contended that there is no evidence as to the manner in which Mr. 
Dewey received his injury, or that it was oe or by accidental means 
There can be no question, under this record, but what he was injured in som 
manner while engaged in his work in the roundhouse of the railroad company. 

|2| It is the settled law of this state that where death results from an 
external visible injury, a presumption arises that such injury was not intentionally 
inflicted, and this presumption is available as affirmative evidence in a suit on an 
accident or life insurance policy. This rule was recently restated in the case ot 
Martin v. Bankers’ Life Co., 216 Iowa, 1022, 250 N. W. 220, 228, in which we 
said: “In addition to this evidence, there is the presumption that the wound was 
not intentionally inflicted, and from this the inference can be drawn that it was 
caused by accidental means.” 

In Caldwell v. Iowa State Traveling Men’s Association, 156 Iowa, 327, 136 
N. W. 678, 679, we said: “It has been repeatedly held that, in the absence of 
direct evidence on the subject, a presumption arises that the wound was not 
intentionally inflicted either by the assured or by another. This presumption ‘s 
almost the equivalent of a presumption that the wound was inflicted through acci- 
dental means.” 

In the Martin v. Bankers’ Life Co. Case, supra, the policy in suit contained 
practically the same provision as the policy in the case at bar. The facts in that 
case show that the insured received a slight injury to the back of his hand on 
April 28, 1930, which apparently healed, and that about June 11th following, after 
an operation for appendicitis and a further exploratory oper, ration, it was = ter 
mined that the insured was suffering from what is known as “Welch” or “Barn- 
vard” bacillus infection, and that he later died from such infection. There was 
andlicas testimony in that case that such infection probably resulted from the 
injury to the hand, and there was other expert medical evidence to the effect 
that it could not thus result. In that case we permitted a judgment against the 
insurance company to stand, and used this language: “Obviously, it is not the 
function of the court to pass upon the correctness of the theory of either of 
these two sets of expert witnesses. The function of the court is to decide 
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whether the evidence is sufficient to make a case for the jury.” In the Martin 
Case the medical testimony was in conflict, as it is in the case at bar. 

In Delaney v. Modern Accident Club, 121 Iowa, 528, 97 N. W. 91, 93, 63 
|. R. A. 603, we have a case in which the record discloses a slight injury or cut 
on the little finger of one Delaney that later resulted in erysipelas, causing 
Delaney’s death, and the question argued in that case was as to whether the 
death was solely due to the cut on the finger, or whether it was due to erysipelas 
and the consequent blood poisoning, as an independent cause. The expert medical 
testimony was in conflict, as it is in the case at bar, and we there said: “The 
simple question is whether the death of Delaney resulted, through natural 
causes, without the interposition of a new and independent cause, from the cut 
on his finger. Disease brought about as the result of a wound, even though not 
the necessary or probale result, yet if it is the natural result of the wound, and 
not of an independent cause, is properly attributed to the wound; and death 
resulting from the disease is a death resulting from the wound, even though 
the wound was not, in its nature, mortal or even dangerous. Even though the 
wound results in disease and death through the negligence of the injured person 
in failing to take ordinary and reasonable precautions to avoid the possible 
consequences, the death is the result of the wound. There is really no conflict 
in the authorities on this question, and it is only necessary to cite a few pertinent 
cases.” 

In Freeman v. Mercantile Mutual Ass'n, 156 Mass. 351, 30 N. E. 1013, 1014, 
17 L. R. A. 753, the court had under consideration the question we here have 
hefore us and used this language: “The law does not consider the cause or 
causes beyond seeking the efficient, predominant cause, which, following it no 
further than those consequences that might have been anticipated as not unlikely 
to result from it, has produced the effect. An injury which might naturally 
produce death in a person of a certain temperament or state of health is the 
cause of his death, if he dies by reason of it, even if he would not have died if 
his temperament or previous health had been different; and this is so as well 
when death comes through the medium of a disease directly induced by the 
injurv as when the injury immediately interrupts the vital processes.” To the 
same effect, see Martin v. Equitable Association, 61 Hun, 467, 16 N. Y. S. 279: 
Bacon v. United States Mutual Association, 123 N. Y. 304, 25 N. E. 399.9 L. R. A. 
617, 20 Am. St. Rep. 748; National Benefit Ass’n v. Grauman, 107 Ind. 288, 7 
N.-E. 233. 

In the case of Carpenter v. Iowa State Traveling Men’s Association, 213 
Iowa, 1001, 240 N. W. 639, we had under consideration a case involving az 
action upon an accident insurance policy, and we there reiterated and reannounced 
the rule here under discussion, and in that case we quoted with approval the 
following extract from the case of Kladivo v. Melberg, 210 Iowa, 306, 227 N. W. 
833, 835: “Plaintiff is entitled to the benefit of that interpretation of his evidence 
and to all inferences therefrom, if reasonable, most favorable to his case, and, 
if reasonable minds may differ as to the conclusions to be drawn from the evidence, 
he is, if any of such conclusions would sustain right of recovery, entitled to go 
to the jury. The court should not without compelling reason deprive the plaintiff 
of the right to have the jury” pass upon his case. 

[3] The law seems to be well settled in this as well as in other jurisdictions 
that, if accident results in disease and death follows, accident is still the 
proximate cause of the death. Vernon v. I. S. T. M. A., 158 Iowa, 597, 138 
N. W. 696; Caldwell v. I. S. T. M. A., 156 Iowa, 327, 136 N. W. 678; Foster v. 
North American Accident Insurance Co., 176 Iowa, 399, 158 N. W. 401: Druhl v. 
Equitable Life, 56 N. D. 517, 218 N. W. 220, 60 A. L. R. 962: United States 
F. & G. Co. v. Hood, 124 Miss. 548, 87 So. 115, 15 A. L. R. 605; Christ v. Pacific 
Mutual Life Co., 312 Ill. 525, 144 N. E. 161, 35 A. L. R. 730. 

[4] In the instant case the jury could have found from the record that Mr 
Dewey was afflicted with a common cold which was but a temporary ailment, 
and that the injury which caused a shock to his system with a consequent lowered 
resistance was the proximate cause of the pneumonia which caused his death. 

_ The questions involved were fully and fairly submitted to the jury under the 
instructions of the trial court. The jury answered the fact questions, properly 
submitted to it, against the contentions of the defendant-appellant, and returned 
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its verdict for the plaintiff. 
athrmance follows. 


Affirmed. 


Mitchell, C. J., and Stevens, Kintzinger, and Claussen, JJ 





We find no reason for disturbing such finding. 
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+, concur, 









MOULD v. TRAVELERS’ MUT. CASUALTY CO. No. 42620. 
Supreme Court of Iowa. Nov. 20, 1934. 
257 Northwestern Reporter 349. 








INSURANCE. 

Under accident policy insuring against death when “riding” in or “driving” 
automobile, no recovery could be had under evidence that insured while seated in 
stationary automobile met death from carbon monoxide poisoning in closed garage: 
“driving” meaning to urge forward under guidance, compel to go in a particular 
direction, urge onward, and direct the course of. 























(For other cases, see Insurance, Dec. Dig. § 452.) 

\ppeal from District Court, Polk County; Jos. E. Meyer, Judge. 

Action on an insurance policy insuring against accidental death. Defendant's 
motion for a directed verdict made at the close of plaintiff's evidence was sus- 
tained by the court, and plaintiff appeals. 

\ffirmed. 

F. G. Ryan and W. L. Ryan, both of Des Moines, for appellant. 

Brammer, Brody, Charlton & Parker and Harlan Thoma, all of Des Moines, 
for appellee. 

DONEGAN, Justice. 



































This is an action brought by the beneficiary of an insurance policy against the 
insurer based upon the claim that the death of the insured resulted from the dis- 
ablement of an automobile in which the insured was riding and which he was driv- 
ing. On the evening of February 12, 1933, the insured, Harry L. Mould, arranged 
with his daughter, who lived about seven blocks from his home, that he would go 
to the daughter’s home on the following day and prepare lunch for the daughter's 
son. This arrangement was made because the daughter and her husband were to 
be out of the city on that day. About 11:20 in the forenoon of the following day, 
Lea A. Mould, the son of insured and plaintiff in this action, telephoned his father, 
with whom he lived, and was told by the father that he was then preparing to go 
to his daughter’s home to prepare lunch for the grandson. Some time before | 
o'clock in the afternoon of the same day, the grandson spoke to one E. F. Behrens 

ri in regard to the grandfather’s failure to come to his parents’ home to prepare his 
lunch for him, and Mr. Behrens and the grandson then went to the Mould home. 
When they arrived at the Mould home, Mr. Behrens tried the front door and found 
it locked, and then went to the garage doors and found them closed. He tried to 
turn the catch on the garage doors but could not turn it sufficiently to release it and 
open the doors from the outside. He then went to a nearby fire station where Lea 
A. Mould was employed, procured the keys to the house trom him, went back to 
the house, and opened and entered the front door. When he stepped into the house 
he noticed the odor of fumes from an automobile. He stated that he took a deep 
breath and went to the basement through the inside basement door; that the fumes 
of gasoline were stronger in the basement than in the upper part of the house, 
that, when he went into the garage, he noticed Harry Mould, the insured, sitting in 
the front seat of the automobile behind the wheel; and that he immediately went 
to the doors back of the automobile and forced them open. The garage opened off 
the basement, a single door leading from the basement into the garage. The garage 
itself was about 12 feet wide and 24 feet long. The outside entrance to the 
garage consisted of two doors which opened from the center toward an alley. At 
the time Mr. Behrens entered the garage these doors were closed, and he was unable 
to open them from the outside. The door opening into the garage from the base- 
ment of the house was open and standing at a right angle to the wall. Mr. Behrens 
put his shoulder against the doors opening to the outside and placed his foot upon 
the rear bumper of the automobile and thus forced the doors open. When Behrens 
entered the garage he found the insured sitting behind the steering wheel, the left 
front door was partly open, his left foot was on the running board, his right foot 
near the accelerator and starter, his left hand at his side, “and his right hand was 
extended.” At that time the engine was not running, but the choke was partly 
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pen and the radiator was still hot. A doctor who examined the body a short time 
afterwards pronounced death due to carbon monoxide poisoning from the fumes of 
the automobile. No question is raised that the death was due to an accidental cause 
in the meaning of the terms of the policy. Payment of the policy was refused 
the appellee, and this action was instituted by appellant. At the close of plain- 
iff’s testimony, defendant filed a motion for a directed verdict, which was sustained 
by the court. From such verdict and judgment entered thereon, plaintiff appeals. 
The motion for a directed verdict contained several grounds, but it is unneces- 
sary that we consider all of them. One of these grounds was that plaintiff had 
failed to show that the insured was riding in or driving the automobile at the 


time 
of his death. If this ground of the motion was well taken, the appellant could not 
recover a 


and the judgment of the trial court must be affirmed. 
The insurance policy upon which this action is based covered death of the 
sured “sustained by the wrecking or disablement of any vehicle or car operated 
any private carrier or private person in which the insured is riding. This includes 
ms riding in or driving automobiles or any other motor driven or horse drawn 
vehicles.” It is the contention of the appellant that, under the interpretation which 
must be given to this provision of the policy, it was a question for the jury to 
decide whether or not the insured was riding in or driving the automobile at the 
© of his death. In support of this contention, appellant puts forth the proposi- 
ons that “one engaged in preliminary acts necessary to put an automobile in 
motion is engaged in driving,” and “one seated in a stationary automobile whose 
engine is running is riding in such automobile.” : 

In support of the first proposition, appellant cites Field v. Southern Surety 
Company, 211 Iowa, 1239, 235 N. W. 571, 572, and Johnson v. Federal Life Ins. Co., 
190 Minn. 580, 252 N. W. 666. In the Field Case, the insured had returned from a 
journey during the nighttime. A Paige car, which had been used by his daughter 
during the day, was left standing on the driveway in front of the garage, and, in 


hy 


order to enter the garage with the Ford car in which he had made the journey, it 


as necessary to move the Paige car into the garage. This was done and the 
Ford car was then also driven into the garage and the doors closed. On the fol- 


owing morning, the insured was found dead seated on the left running board 
the e : Ford car with his head resting on the front fender. The engine of the Ford 
was shut off but the engine of the Paige car was still running and the lights in 
the garage were still burning. It was undisputed that the cause of death was car- 
bon monoxide poisoning from the fumes of the Paige car. The insurance policy 
nvolved covered death caused by bodily injury through accidental means “which 
bodily injury is sustained by the insured while driving * * * or adjusting * * * 
an automobile,” and it was claimed by the plaintiff, among other things, that the 
death of the insured was caused by such seuiaade il means while he was driving the 
Paige car. The trial court directed a verdict in favor of the defendant insurance 
company at the close of plaintiff’s evidence. In affirming the case, we said: 


“The foregoing constitutes substantially all of the material and relevant testi- 
mony in the case. Does it show that the death of the insured resulted from an 
injury sustained by him ‘while driving an automobile?’ We answer in the negative. 
See Eynon v. Continental Life Ins. Co. of Missouri, 252 Mich. 279, 233 N. W. 
228; Howell v. J. Mandelbaum & Sons, 160 Iowa, 119, 140 N. W. 397, Ann. Cas. 
1915D, 349; City of Harlan v. Kraschel, 164 Iowa, 667, 146 N. W. 463. There 
s nothing ambiguous in the use of the word ‘driving,’ as used in the policy; 
there is nothing to show that said word is used in a technical sense or that it 
should be given a meaning other than its usual and ordinary meaning. ‘Driving’ 
1s ae by Funk & Wagnalls’ New Standard Dictionary as ‘to urge forward 
under guidance ; compel to go in a particular direction.’ It is also defined by the 
Oxford niger re ary as ‘urge onward and direct the court of (an animal drawing a 
vehicle or plough or the vehicle itself; also, by later extension, a railway engine or 
train, ste} In Howell y. J. Mandelbaum & Sons, 160 Iowa, 119, at page 122, 140 
NX. W. 397, 308, Ann. Cas. 1915D, 349, we said: 

‘According to the lexicographers, “drive” 


means to compel or urge to move 
N some manner or direction.’ ” 


After referring to the holdings of this court in State v. Webb, 202 Lowa, 633. 
210 N. W. a 49 A. L. R. 1389, State v. Overbay, 201 Iowa, 758, 206 N. W. 634, 
and State v. Myers, 207 Iowa, 555, 223 Nv W. 166, the opinion continues: “These 
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cases relate to the statute making it a crime to operate a motor vehicle while in 
an intoxicated condition. It will be noted from the statute, section 5027, Code 
1927, that the verb in the statute is ‘operates’ and not ‘drives.’ It is manifest 
that the word ‘operate’ cannot, in any event, in all cases, be equivalent to, or 
synonymous with, the word ‘drive.’ * * * It will be observed, as hereinhefore 
stated, that the criminal statute uses the word ‘operates’ instead of ‘drives. It 
will also be observed that in the Myers Case the car was in motion, and in the 
Webb and Overbay Cases the one convicted was in the automobile, putting fortl: 
his efforts in an endeavor to set the car in motion. Even if we should hold that 
the words ‘operate’ and ‘drive’ are synonymous terms, the one convicted in each 
case was driving the automobile within the ordinary meaning of the word ‘drive,’ 
hereinbefore given. * * * ” (Italics are ours.) 


Appellant places much stress on the statement contained in the quoted portion 
of the opinion in the Field Case in which it is said that, “even if we should |} old 
that the words ‘operate’ and ‘drive’ are synonymous terms, the one convicted 
in each case was driving the automobile within the ordinary meaning of the word 
‘drive,’ hereinbefore given,’ and on the further statement in that opinion in 
which we said, “whether, in any event, within the meaning of such a policy of 
insurance, one could be said to be driving a car which is not in motion, we need 
not and do not now determine.” We are unable to see in this language the 
significance attached to it by the appellant. It is true that this court in that 
case expressly stated that it was not deciding whether, in any event, one could be 
said to be driving a car which was not in motion. That statement can mean no 
more than that the precise propostion therein set out was not determined. Nor 
can the other statement above referred to be construed as holding that the terms 
“operate” and “drive” are synonymous, and that one who is operating a car can, 
therefore, be said to be driving it. This statement must be considered in con- 
nection with what preceded it. In the preceding sentence it was said that in one 
of the criminal cases referred to the car was in motion, and in the other two 
cases the one convicted was in the automobile putting forth his efforts in ain 
endeavor to set the car in motion, and the opinion then proceeded to say, 
substance, that, under the fact situation in these cases, even if the words “operate” 
and “drive” were synonmous, the persons convicted were putting forth their 
efforts in an endeavor to set the car in motion and could be said to be driving. 
It will be noticed that the statement here referred to is no more than a dictum. 
It is not even dictum as to the case in which it is used, but is merely dictum as 
to what might have been determined in other cases if the statute involved in thes 
other cases had been different and the words “operate” and “drive” were synon- 
ymous. When the whole opinion is read and analyzed, it shows that what was 
actually decided was that, under the provision of the policy there involved, no 
construction was necessary because the terms had a plain and ordinary meaning 
and were used in that sense; that the word “drive” has a plain and ordinary 
meaning which involves movement of the car or vehicle which is said to be driven; 
and that it cannot be stated as a general proposition that the words “operate 
and “drive” are synonymous. Even the dictum itself goes no further than to 
indicate that, if one were in a car putting forth his efforts in an endeavor to sét 
the car in motion, he might be said to be driving, even though the car was not 
moving. 

In Johnson v. Federal Life Ins. Co., supra, also cited by appellant, the 
insured had stopped his automobile along the side of the road to assist another 
automobilist who was having difficulty. After he had rendered such assistance, 
he stepped to the door of his own car, and was leaning into the front portion 
of the car, apparently in an effort to turn on the ignition preparatory to startiig 
the engine, which did not have a self-starter, when his car was struck by another 
automobile and he received injuries from which he died. It was held that, under 
the circumstances, a jury might infer that what he was doing was so connected 
with his driving as to be incidental to it, and that he might be said to be driving, 
within the provision of the policy. By way of precedent for this reasoning, the 
court refers to its opinion in Pankonin vy. Federal Life Ins. Co., 187 Minn. 479, 246 
N. W. 14, in which it held that an insured who received injuries while endeavoring 
to fix a collar on a horse, which was ten feet away from and not even attac! hed 
to a plow, came within the provision of a policy insuring against injuries received 
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in the operation of a plow. We find nothing in either of these cases that inclines 
us to adopt them as precedents. 

In support of the proposition that one may be riding in a car that is not 
moving, appellant cites the cases of Johnson v. Federal Life Ins. Co., 60 N. D. 
307, 234 N. W. 661, and Miller v. Inter-Ocean Casualty Co., 110 W. Va. 494, 158 
S. E. 706, 76 A. L. R. 1308. In both of these cases an automobile in which the 
insured was making a journey became stuck in the mud. The insured remained 
in the car with the engine running and his death was caused by carbon monoxide 
poisoning, and recovery was sustained under a provision covering death caused 
while driving or riding in an automobile. In both of these cases, however, the 
insured was on a journey: he had left the starting place and had not reached 
the point of destination. In such a case it may be said that in the plain and 
irdinary meaning of the words such person was driving or riding, in the same 
way that a person while in a car on a journey would commonly and ordinarily 
be said to be driving or riding, even though his progress forward was temporarily) 
stopped by an obstacle in the road, or by stopping to make an inquiry, or by 
stopping at an intersection. We do not think, however, that, applying the plam 
and ordinary meaning to the words, one can be said to be “driving” or “riding” 
in a car when the journey which he is about to undertake has not been com- 
menced by any movement of the car, or when the efforts which have been put 
forth are not for the purpose of putting the car itself into motion, but only for 
the purpose of operating the engine. Moreover, the facts of the instant case 
not only show that the efforts put forth by the insured were not for the purpose 
of putting the car in motion, but show further that the car could not be put in 
motion until other acts had been done by him which would require his absence 
from the car. The evidence shows that the doors of the garage were closed and 
iastened, so that the witness Behrens was unable to open them from the outside; 
that, in order to open them from the inside, he put his shoulder against the 
loors and his foot upon the bumper of the car and forced them open; that at the 
time Behrens entered the garage from the basement of the house, the door 
leading from the basement into the garage was open; that the temprature was 
16 or 17 degrees below freezing; and that insured’s overcoat was lying in the front 

of the car. We think this evidence indicates that, before “putting forth his 
efforts in an endeavor to set the car in motion,” the insured, because of the 
temperature, intended to put on his overcoat and to close the door to the base- 
ment of the house; and we think it very conclusively establishes that, before 
putting the car in motion, he would have to open the garage doors. Under the 
circumstances, it is quite probable that he would get out of the car to put on hi- 
vercoat. He could not close the door in the basement of the house without 
getting out of the car, and it is almost a certainty that he would get out of the 
‘ar and open the garage doors before backing the car out into the alley. It 1s 
argued by the appellant that there can be no inference that the insured intended 
to get out of the car and open the garage doors, because he might have intended 

hack the car against the doors and force them open in that manner. To this 

think it sufficient to say that there is no evidence whatever that such was his 
intention, and the evidence quite conclusively tends to.show it was not his intention. 
There were no marks on the doors to indicate that this had ever been done, and 
no evidence that the insured had ever employed this method of opening the doors. 
iat one cannot be said to be driving or riding in a car, within the ordinary 
meaning of these words, when such car is standing still, see, also, Citv of Harlan 
v. Kraschel, 164 Iowa, 667, 146 N. W. 463; Eynon v. Continental Life Insurance 
Co ; Missour:, 252 Mich. 279, 233 N. W. 228. We think the evidence in this 
case shows that the words “driving” and “riding were used in their plain and 
rdinary sense: that they were so understood by both insurer and insured: that 
‘here Is no reason for resorting to rules of construction, or for applying technical 
definitions ; and that, under the plain and ordinary meaning of these words, the 
Plaintiff has failed to show that the insured was either driving or riding in the 
‘utomobile at the time the injuries were received which resulted in his death. 
__ As the proposition which we have considered is decisive of the case, it 
™ — to consider the other statements of error relied upon by 
1€ appellant, 


2 ~ the reasons given in the opinion, the judgment of the trial court. is 
amrmec 
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Attirmed. 
Mitchell, C. J., and Evans, Stevens, Kindig, Anderson, and Albert JJ., coucur 
JUSTIS v. UNION MUT. CASUALTY CO. No. 42687. 
Supreme Court of Iowa. Dec. 11, 1934. 
257 Northwestern Reporter 581. 
1. INSURANCE. 
Whether recovery was authorized under accident policy held for jury under 
evidence showing insured suffered hemorrhages approximately twenty 
after fall, after which he was wholly and continuously disabled. 7 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
Appeal from District Court, Polk County; O. S. Franklin, Judge. 
An action upon an accident insurance policy. The trial below resulted in a 
verdict for the plaintiff. The defendant appeals. 
Affirmed. 
See, also, 215 Iowa, 109, 244 N. W. 696. 
Harold S. Thomas, of Des cies for appellant. 
Maxwell & Ryan, James B. Ryan, and Ronald I. Ryan, all of Des Moines. 
for appellee. 
\NDERSON, Justice. 


minutes 


This is an action upon an insurance policy which is designated by the insur- 
ance company “Ideal Income Accident Policy.” For a stipulated premium the 
policy provides for the payment of $100 per month for three years, “for total 
loss of time, commencing on the date of accident, during which ‘such injury’ 
alone, shall wholly and continuously disable and prevent the insured from per- 
forming any and every duty pertaining to his business or occupation, or to any 
occupation in which the insured shall engage.” 

The policy further provides: “This policy covers disability or loss caused 
hy every bodily injury as provided herein, except disappearance, war risk or 
injuries intentionally or self-inflicted,” ete. 

Further provisions of the policy provide that it insures George Justis, the 
plaintiff, appellee herein, against “the effects resulting directs and exclusively 
of all other causes from bodily injury sustained during the life of this policy, 
solely through external, violent and accidental means.” 

[1] It is admitted by the defendant, appellant, that the policy in suit was 
issued and delivered by it in April, 1928; that all premiums due had been paid 
thereon; and that due and timely notice of an injury to plaintiff and proofs 
thereof had been made to and received by the insurance company. The record 
fairly discloses that the plaintiff, insured, had for many years prior to December 

1928, been engaged in the wholesale confectionery business and handled candy 
as a jobber, in the town of Onley, Accomac county, Va.; that on December 8, 
1928, and for a long time prior thereto, the insured had been in good health and 
had not been ill or under a doctor’s care at any time for a period of eight years 
preceding, except that he had had his tonsils and adenoids removed. In the 
afternoon of December 8, 1928, the insured left his place of business to go to 
the post office, and, after going but a short distance, slipped upon the snow or 
ice and fell upon his side tipon the sidewalk; that he experienced a sting or 
pain; that he was able to arise after the fall and walked to the post office, about 
200 yards from where he fell, and then started to return to his place of business. 
On the way he felt a sharp sting and kind of jerk in his stomach or abdomen, 
but he kept on going and finally reached his home. As he entered the house he 
cither fell or was laid upon the floor and immediately suffered violent hemor- 
rhages from the mouth. From the time he fell until the hemorrhages started 
was approximately twenty minutes. Several doctors were immediately called 
and he has been under medical treatment continuously since that date to the 
date of trial. He was treated in a hospital by several physicians, and the evi- 
dence is without conflict that he was wholly and continuously disabled from 
performing any and every duty pertaining to his business or occupation, or any 
other duty or occupation of any kind from the time of said injury until the 
date of the trial. The defendant company offered no evidence of any kind con- 
troverting plaintiff's claim as to the happening of the accident, plaintiff's com- 
plete and continuous disablement, or as to the violation by the plaintiff of any 
of the conditions or provisions of the policy. But defendant contends that the 





Federal Union Life Ins. Co. of Cincinnati, 
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hemorrhages and injuries claimed by the plaintiff to have resulted from his fall 
and injury may, and probably did, result from ulcers of the stomach or intes- 
lines of the plaintiff. There was an abundance of medical testimony, but, as 
usually occurs in cases of this kind, it was in hopeless conflict. We will not 
extend this opinion to discuss this evidence. It is sufficient to say that it pre- 
sented a jury question, and the appellant does not seriously contend to the con- 
trary. The plaintiff testified, as did other members of his family, that he had 
rot been sick for many years preceding the accident in question; that he had 
no symptoms of any kinds which would indicate that he was other than a per- 
fectly well individual. The jury returned a verdict for the plaintiff, and it is 
our opinion that such verdict has substantial support in the record. The same resuit 
occured in a former trial of the case, and this court, on appeal, set aside a 
verdict and reversed the case upon errors in the introduction of expert tes- 
timony. See Justis v. Union Mutual Casualty Co., 215 Iowa, 109, 244 N. W. 696. 

\We have considered carefully the whole record in this case and all of the 
contentions of the appellant, and we are constrained to hold that there was no 
prejudicial or reversible error committed during the trial of the case; that the 
verdict of the jury has substantial support in the record, and that the judgment 
should be affirmed. The motion to strike the appellee’s amendment to abstract 
which was submitted with the case is hereby overruled. 

Affirmed. 


Mitchell, C. J., and Stevens, Albert, Kintzinger, Donegan, and Powers, J]., 
neur 


FEDERAI, UNION LIFE INS. CO. OF CINCINNATI, OHIO v. 
RICHEY’S ADM’X. 
Court of Appeals of Kentucky. Oct. 12, 1934. 
As Modified on Denial of Rehearing Noy. 23, 1934. 
75 Southwestern Reporter 767. ‘ 
l. INSURANCE. 


Word “disablement” in automobile accident policy was intended to provide 
indemnity for injury to occupant of automobile in accident which did not com- 
pletely wreck automobile but only disabled it either momentarily or permanently 

(For other cases, see Insurance, Dec. Dig. § 452.) 

2. INSURANCE. 
Insured in automobile accident in which only damage to automobile, in 
hich insured was riding, was bent fender and automobile was raised on one 
side 18 inches from roadway, held within accident policy clause providing coverage 
ior death from injuries received in wrecking or “disablement” of automobile in 
which insured was riding; “disable” being defined as to take away the ability of, 
to render incapable of proper and effective action. 
(For other cases, see Insurance, Dec. Dig. § 452.) 
3. INSURANCE. 

That insured, injured by being thrown from truck in collision, was seated on 
board placed across bed of truck did not preclude recovery under accident as 
against insurer’s contention that insured was riding “on” and not “in” truck 
as stated in policy. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

4. INSURANCE. 

Ambiguous words in policy must be construed in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division 
_ Action by the administratrix of John J. Richey, Jr., deceased, against the 
Federal Union Life Insurance Company of Cincinnati, Ohio. Judgment for plain- 
uit, and defendant appeals. 

Affirmed. 

Cary Tabb, of Louisville, for appellant. 

S. A. Anderson, of Louisville, for appellee. 
Drury, Commissioner. 
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From a judgment for $2,750 recovered against it upon an accident insurance 
policy, the company appeals. 

About 7:30 a. m. Monday, May 19, 1933, while John J. Richey, Jr., was riding 
to his work on a Ford truck, a Studebaker sedan collided with’ this truck by 
striking the truck in the left side near the rear of the left front fender, as a 
result of which the left side of the truck was so lifted as to raise its left wheels 
about eighteen inches from the ground. Richey was thereby thrown off the 
‘truck and sustained injuries from which he died two days thereafter. 

Richey had then a policy of insurance that had been issued by appellant 
insuring him for $2,750 against death resulting, directly, independently, and 
exclusively of all other causes from bodily injuries effected solely through 
external, violent, and accidental means and sustained by the insured in the 
wrecking or disablement of any automobile in which the insured is riding or 
driving or by being accidentally thrown from such wrecked or disabled auto- 
mobile. 

All of the foregoing facts are undisputed and it is further admitted the only 
damage sustained by the Ford truck in this collision is a slight dent or bending 
of the left front fender; that the truck was not otherwise injured; that it was 
thereafter used and operated as usual; that it had not been repaired and was 
being so used and operated on November 28, 1933, when this case was tried. 

|1, 2] At the conclusion of the evidence, each side asked for a directed 
verdict. The court directed a verdict for the plainitff, and it is of that alone 
the appellant complains. 

Was this truck wrecked or disabled? 

We are cited to various dictionaries defining these two words and to the 
following cases: Inter-Southern Life Insurance Co. vy. Foster, 248 Ky. 481, 38 
$.W.(2d) 668; Monroe’s Adm’r vy. Federal Union Life Insurance Co., 251 Ky. 
570, 65 S.W.(2d) 680; Lutz’s Adm’r vy. Inter-Southern Life Insurance Co., 236 
Ky. 340, 33 S.W.(2d) 20, 22; Wright v. Continental Life Insurance Co., 146 Wash. 
665, 264 P. 410; Houlihan v. Preferred Accident Insurance Co., 196 N. Y. 337, 
89 N. E. 927, 25 L. R. A. (N. S.) 1261. 

None of these throws much light on our question except the Lutz Case, 
wherein the words involved were “wrecking or disablement,” and in that opinion 
the court said: 

“The use of the word ‘disablement’ in the policy, as descriptive of the chat 
acter of accident intended to be embraced therein, was no doubt for the pur- 
pose of providing indemnity for an injury to an inmate of an automobile in a 
catastrophe the consequences of which did not complttely wreck the automobile, 
but only injured it to the extent of disabling some parts of it, and which conse- 
quences were short of and less comprehensive than a wrecking of it.” 

That opinion was written December 5, 1930, and the policy sued on was 
written July 1, 1931. The insurance company knew, when it wrote this policy, 
the definition we had given of these words. No one contends this truck was 
wrecked and the insurance company contends it was not even disabled, but we 
cannot uphold its contention. 

There are degrees of disability, it may be partial or total, it may be tempor- 
ary or of probably longer duration. In one of the authorities cited to us by the 
appellant (New Standard Dictionary, Funk & Wagnalls, 1932) among other 
definitions given of the word “disable,” we find this: “To take away the ability of: 
to render incapable of proper and effective action.” an 

The proper action of an automobile requires that all four of its wheels 
remain upon the ground or pavement on which it is then standing or running. 
This accident rendered this automobile momentarily incapable of proper action. 
Whatever else may or may not amount to a disablement, the facts proven in 
this case certainly did so. 

[3] The insurance company admits the death of Richey was caused by an 
external, violent, and accidental means, but insists it was not caused by one ol! 
the means against which it had insured him. ee 

There were seven men riding in and on this truck at the time of this 
accident. Two were riding in the cab. They were not thrown out or injured. 
Five were riding upon boards placed ‘across the bed of the truck and, of these, 
Richey and three others were thrown out. The insurance company contends 
that Richey, when seated on one of these boards, was riding on and not in the 
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truck as stated in the policy. This accident is much like the one which was 
involved in the case of Inter-Southern Life Insurance Co. v. Bowyer, 90 Ind. 
App. 494, 169 N. E. 65, 66. In that accident three men were riding on the tail- 
gate of a truck, when the chain that supported the tailgate broke, and Bowyer 
was thrown to the street and killed. That truck was otherwise uninjured. It 
was there contended the truck was not disabled and that Bowyer was not riding 
in the truck, but that case was decided in favor of Bowyer, and in the opinion 
the court said: “Clearly the language of the policy is ambiguous. It need not 
have been so. With fewer words, the meaning now contended for by the 
company could have been made definite and certain.” 

{4] All ambiguous words in this policy must be construed in favor of the 
insured. See 1 C. J., p. 414, § 38, and American Acc. Co. v. Reigart, 94 Ky. 547, 
23 S. W. 191, 15 Ky. Law Rep. 469, 21 L. R. A. 651, 42 Am. St. Rep. 374. 

When so construed, Richey’s death comes within its coverage. 

Judgment affirmed. 


PROVIDENT LIFE & ACCIDENT INS. CO. OF CHATTANOOGA 
. TENN. v. RAMSEY. 
Court of Appeals of Kentucky. Nov. 2, 1934. 
75 Southwestern Reporter (2d) 781. 
1. INSURANCE. 


One suing for rescission and cancellation of compromise settlement of amount 
due under insurance policy should tender to defendant amount it paid him in such 
settlement. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
2. INSURANCE. 

In suit for rescission of compromise settlement of amount due under insurance 
policy covering sickness and accident, evidence held not to show fraud on part of 
defendant insurance company and that alleged fraudulent statement by its agent, 
ii made, did not bring about compromise. 

There was conflicting evidence that insurer’s general agent who effected 
compromise for defendant told plaintiff at some time during meeting that 

he had seen or that there was recently discovered remedy for paralysis with 

which plaintiff had informed agent he was suffering. However, before meet- 

ing such general agent, plaintiff had fixed amount that he agreed to accept 

in compromise of defendant's liability at figure only $50 aboye amount he 

was actually paid. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

4. INSURANCE. 

Executed compromise agreement between insured and insurer under policy 
covering sickness and accident held supported by sufficient consideration within rule 
that executed contracts based on sufhcient consideration will not be canceled for 
fraud except on clearest and most convincing proof, where insured’s claim was 
doubtful and “unliquidated” in sense that no one knew what would be ultimate 
total sum recoverable. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

6. INSURANCE. 

Compromise settlement if amount due under insurance policy covering sick- 
ness and accident held not subject to rescission for mistake of law on theory that 
both parties considered paralysis with which insured was suffering as sickness 
rather than accident. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

\ppeal from Circuit Court, Knox County. 

Suit by John Ramsey against the Provident Life & Accident Insurance Com- 
pany of Chattanooga, Tenn. From an adverse judgment, defendant appeals. 

Reversed, with directions. 

Bruce & Bullitt, Wm. Marshall Bullitt, Wm. B. Lockhart, Eugene B. Cochran, 
. of Louisyille, Tye, Siler, Gillis & Siler, of Williamsburg, and Charles J. White, 

{ Louisville, for appellant. 


H. H. Owens, of Barbourville, and T. B. Culton, of Corbin, for appellee. 
THomas, Justice. 
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In 1925 the National Life & Accident Insurance Company of Nashville, Tenn., 
issued its accident and sick benefits policy to the appellee, John Ramsey. The 
initial sum was $2,000. It was kept in force by the payment of the premiums until 
after the happenings in 1930 hereinafter referred to, and upon which this action js 
based. In the meantime, the obligations of the policy were assumed through a 
reinsurance transaction by the appellant and defendant below, the Provident Life 
& Accident Insurance Company, etc., whereby it became the insurer in the policy, 
In addition to an agreement to pay the initial sum in case of the accidental death 
of the insured, the policy provided for both sick and accident benefits, the first of 
which obligated the insurer to pay to the insured $60 per month for twelve months, 
on the terms stated in the policy, for total disability resulting from sickness while 
the policy was in force, and which we will hereinafter refer to as obligation (a). 
It also provided for the payment of accident benefits to the insured if he was not 
killed but totally disabled from performing any part of his occupation by reason of 
the described accidental means set forth in the policy, and which payments were 
to continue for two years after the disability arose, if it continued that long, but 
at which time the insurer could terminate all liability under the policy by paying to 
the insured twenty times the amount of the monthly payment, which would have 
been a total sum of $1,200 in this case, the monthly payments being $60, and which 
will hereinafter be referred to as obligation (b). 

In March, 1930, the insured (to whom we will hereinafter refer as plaintiff) 
became afflicted with what he and his physician stated in his application for bene- 
fits under obligation (a) was “a sort of paralysis.” He manifested in his applica- 
tion that he was totally disabled by reason thereof, and he sought the payment of 
sick benefits as provided in that obligation. His application was approved, and the 
monthly sick indemnity benefits were paid to him for six months. Prior thereto 
plaintiff applied to the local agent of the insurer (to whom we will refer as 
defendant) for a lump sum settlement of all the obligations that were due him 
from defendant under the policy. The local agent informed him that he (agent) 
possessed no authority to make such a settlement, but informed plaintiff that it 
could be done by the proper officer at the home office in Chattanooga, Tenn., whose 
name was Webb. Whereupon plaintiff agreed to pay all of the expenses of the 
agent if he would carry plaintiff to Chattanooga with the view of making such a 
settlement. The trip was made, but, before reaching the home office, plaintiff told 
the agent that he thought he was entitled to the sum of $500 in full compromise 
and settlement of all obligations under the policy, in addition to what had been 
paid him in monthly installments. After meeting Mr. Webb and conversing with 
him, an agreement was reached whereby defendant paid to plaintiff, pursuant to 
his agreement to accept it, the sum of $450, which was made by check, and he 
indorsed it and obtained the cash thereon. At the same time he executed receipts 
acknowledging the payment, and that it was in full settlement of all of his rights 
under the policy, and he also signed a writing cancelling it and delivered it, with its 
cancellation, to the defendant, and all of which occurred on or about September 
30, 1930. 

Slightly more than a year thereafter, and on October 6, 1931, this court rendered 
its opinion in the case of Woods v. this same appellant, reported in 240 Ky. 398, 42 
S.W.(2d) 499, in which it was held that paralysis produced by drinking and con- 
suming fluid extracts of Jamaica ginger of the variety commonly known as “Jake, 
when the consumer at the time was unaware of such probable effect, should be 
classified as an accident, for the consequences of which obligation (b), supra, 
indemnified against. Plaintiff was well satisfied with his settlement, and made no 
complaint of it whatever until after the Woods opinion became final, and then he 
made efforts to procure the setting aside of the compromise settlement and to assert 
his rights under obligation (b), supra, upon the ground that his paralysis was pro- 
duced in the same manner as set out in the Woods opinion, and for the reason 
therein stated his affliction was accidentally produced so as to entitle him to the 
benefits of that obligation of the policy instead of heing confined to obligation (a) 
thereof. : : 

Being unable to accomplish that result by agreements, he filed this equity action 
in the Knox circuit court against defendant on May 11, 1932, and in his petition, 
after setting forth his policy, his disability, and the settlement referred to, he 
attempted therein to rescind and repudiate the latter by averring that “at said time 
the plaintiff was physically and mentally unable to take care of himself. He had no 
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lawyer or person present to assist him in taking care of his rights. He had no 
business oe He had been a laborer for the railroad company at Corbin, 
Kentucky, for many years. He had a family and they were practically on suffer- 
ance. The said Webb represented to plaintiff at said time and place that his doc- 
tors had given assurance that within sixty days there would be a permanent cure 
for the condition with which plaintiff was suffering and he would be restored to 
full health again. Plaintiff relied upon said statements and representations and 
there and then signed a release and surrendered his policy, believing that he was 
suffering with sickness and not from an accident and believing the representations 
of said Webb that he could be permanently cured within sixty days and at a time 
when he was in distressing need of said funds for the support of himself and his 
family. Altogether he was paid under said policy the sum of $790.00, and no 
more—six monthly payments of sixty dollars each and $430.00 at the end of said 
six months period at the time when he surrendered the policy and executed a release 
against the provisions thereof. Plaintiff believed, in good faith that he was suffer 
ing from sickness and not from accident and he verily believes and charges that the 
defendant in good faith so believed and through mutuai mistake the said writing 
was executed, the said settlement made and policy surrendered. If that is not 
true as to the defendant, it is true as to the plaintiff and the defendant through 
fraud, covin, deceit, misrepresentation and overreaving procured plaintiff to sign 
said settlement and surrender his said policy.” 

He prayed for a rescission and cancellation of the settlement, 
alleged fraud and mistake, and that he be decreed the right to ail 
of obligation (b) in the policy, and for judgment accordingly. The 


because of the 
the benefits 
demurrer of 


defendant filed to the petition was overruled, and by answer it denied the material 
averments of the petition with reference to the fraud and mistake averred therein, 
and in another paragraph pleaded the settlement made between it and plaintiff in 
bar of the action. Following pleadings made the issues, and upon submission after 
evidence taken, the court (it being an equity action) sustained the prayer of 
the petition by setting aside and canceling the settlement, and rendered judgment 
in accordance with plaintiff's prayer, to reverse which defendant prosecutes this 


appeal. 


11] Defendant’s counsel in their briefs argue a number of grounds for a 
reversal of the judgment, and the record presents one which we regard as 
material, but which we do not find referred to in the many points discussed by 
them. It is, that plaintiff before filing his action, did not tender to defendant the 
$450 it paid him in the compromise settlement, nor did he offer to do so, nor was 
such offer made at any time during the pendency of the cause. In the case of 
Kentucky Central Life and Accident Insurance Company v. Burrs, —— Ky. ——, 
75 SW.(2d) 744 (decided October 30, 1934, and not yet reported), the question 
of the necessity of such a tender, or offer to do so, in action seeking a rescission 
or cancellation of an executed settlement of the identical nature of the one 
involved here, was extensively discussed, and practicality all prior domestic cases 
in which it was involved that have been before this court are collated. Under 
the fact there presented, which cannot be differentiated from those in this record, 
we held that the one seeking the rescission could not obtain it without such 
precedent tender or offer to do so, so as to place his adversary in status quo. The 
circumstances under which that rule of practice is mandatorily required are 
clearly set forth in that opinion, and it will not be necessary to repeat them in 
in this one, except to say that the same doubts surrounding the compromised 
claim as affecting the ultimate amount of it, or any actual one at all, so as to 
afford a consideration for the compromise, appeared in that as well as this case, 
and we regard that opinion as fatal to the plaintiff’s cause of action herein. It 
was relied on by defendant in the general demurrer filed to plaintiff's petition 
Wherein it pointed out the grounds therefor, one of which was that “because io 

tender back of the money has been made, or alleged in the petition.” However, 
nasmuch as that defense is not pressed in briefs, we will pass it without further 
discussion and take up for consideration the chief grounds to which the major 
part of briefs is devoted, and which are: The failure of any proof or fraud 
entering into the making of the compromise, and that the alleged mistake of law, 
if true, is not one entitling plaintiff to the relief that the judgment gave him. 

[2] The pleadings made an issue upon the question of fraud in the procuring 
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of the compromise settlement; but the only pretended fraudulent fact alleged >r 
testified to in support of this charge was that Mr. Webb, the general agent who 
effected the compromise for defendant, told’ plaintiff at some time during that 
meeting that he had seen or that there was a recently discovered remedy for 
Jake paralysis with which plaintiff had informed the agent he was suffering. Mr. 
Sullivan, the local agent of defendant at Corbin, Ky., and the loyal friend of 
plaintiff, was present at the time, and both he and Webb denied any such state- 
ment by the latter. Moreover, the undisputed circumstances in the case, without 
considering the denial by Sullivan and Webb, refute the idea that, if such a state- 
ment had been made, it was the inducing cause for plaintiff making the compromise 
He first suggested the subject long before the trip to Chattanooga, and, as time 
passed, his anxiety to make it increased until he agreed to pay the entire expenses 
of the trip if the agent would take him to that city. The fact that before meeting 
Webb plaintiff fixed the amount that he agreed to accept in compromise of 
defendant’s liability under the policy (and which was $500) is sufficient in itself 
to show that the alleged statement attributed to Mr. Webb was of little or no 
weight, since plaintiff's first proposed compromise amount was reduced only $50. 
We do not appraise the testimony in the record as establishing the alleged fraud 
entering into the compromise agreement. But, if the statement of Webb, upon 
which it is based, had been proven, we then conclude that its effect in bringing 
about the compromise was negligible, or entirely wanting, even if plaintiff was 
suffering with Jake paralysis so as to bring his case within the doctrine of the 
Woods Case, supra, but which fact is most meagerly and loosely testified to. 

[4, 5] The excuted compromise settlement in this case which plaintiff seeks 
to rescind was supported by a sufficient legal consideration so as to call for the 
application of the rule of evidence just stated. The claim ot plaintiff against 
defendant growing out of the obligations of the policy was at the time of the 
compromise doubtful both as to its amount and its duration, and which was and 
is true with reference to both of the obligations (a) and (b) supra. It was 
doubtful as to whether the disability of plaintiff was total and also as to whether 
it was permanent. The same may be said as to the probability of plaintiff's 
permanent or partial recovery from his affliction, all of which involved questions 
affecting the amount as well as duration of payments by defendant in discharge 
of its policy obligations. The claim was also unliquidated in the sense that no 
one knew what would be the ultimate total sum that plaintiff might be entitled 
to collect from defendant because of the uncertainty of future developments 
directly bearing thereon. In the cases of Posey v. Lambert-Grisham Hardware 
Co., 197 Ky. 373, 247 S. W. 30, 33; Dexter v. Duncan, Guardian, 205 Ky. 344, 265 
S. W. 832, and other domestic ones cited in those opinions, the well-settled rule 
for measuring a sufficient consideration for a compromise agreement was stated 
and approved, and which is in these words: “An agreement of compromise is 
supported by a sufficient consideration, where it is in settlement of a claim which 
is unliquidated, where it is in settlement of a claim which is disputed or where 
it is. in settlement of a claim which is doubtful.” ‘Perhaps no opinion nor text 
authority could be found in conflict with that general statement of the rule. 
Therefore, since all of those elements existed in this case, as we have seen, there 
can be no doubt of the sufficiency of the consideration paid plaintiff by defendant 
to support the attacked compromise agreement, and which leaves for our dispost- 
tion the only remaining question; i. e, the alleged mistake of law, and upon 
which counsel for plaintiff most implicitly relies. 

[6] Some of the latest cases from this court dealing with the question as to 
when equity will grant relief against purely a mutual mistake of law are Chase 
v. Weinberg, 249 Ky. 518, 60 S.W.(2d) 1000, 1004: Johnson v. Baker, 246 Ky. 
604, 55 S.W.(2d) 404; and Brashears v. Combs, 174 Ky. 344, 192 S. W. 482. 
Many other prior ones are cited in those opinions, and there is complete unanimity 
in all of them; their holding being also in accord with other courts and text- 
writers. That the alleged mistake in this case is purely one of law and not 90: 
fact is indisputably established and practically admitted. Plaintiff knew about his 
drinking of two-thirds of a vial of Jake about eighteen days before he was 
stricken. The fact was imparted to defendant before the compromise was effected 
which is evidenced by plaintiff's charge of fraud which we have already disposed 
of. At that time it had never been declared by this court, nor perhaps, by atly 
other one, that a diseased condition brought about by the consumption of “Jake 
was the result of and produced by accidental means within an accident policy 
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clause similar to the one under consideration. Therefore neither party to the 
compromise settlement knew what would be the ultimate declaration of this court 
upon such facts. It presented a question shrouded in doubt similar to that 
arising from ambiguous language in contracts, deeds, and wills upon the proper 
interpretation of which valuable rights of interested parties would depend. The 
situation, therefore, brought this case to an exact parallel with the situation in 
the Chase Case, supra; the facts of each being almost exactly analogous. 

In that case, as well as is true in this one, the facts were known to both of 
the contracting parties, but they were neither aware of what might ultimately be 
the determination of the court upon them. The relief prayed for in that case, 
which was the same that plaintiff is demanding here, was denied by us in an 
opinion wherein we reviewed the Brashears and Baker Cases, supra, and others 
from this court, as well as some recognized text-writers on the subject wherein 
the rule as to when relief will be granted for a pure mistake of law and when 
it will not is distinctly stated. Our ultimate conclusion after such review was 
thus stated: “Applying that rule to the facts of this case, we find that no one 
misunderstood any language in the deed sought to be canceled, nor was any one 
mistaken as to its legal effect. The only issue about which there was any doubt 
whatever arose out of the question of, whether or not restriction No. 3, supra, 
had been waived and abandoned, and the solution of that issue depended entirely 
upon the extent and kind of violations of it by owners of the various lots of the 
subdivision. All parties were fully aware of the facts upon which its solution 
depended. The situation involved the taking of a chance, and whether or not 
that would be done was left to the determination of selected counsel, learned 
in the law, to whom both parties correctly stated the relevant facts, and it was 
upon his judgment that they both relied and completed the transaction. By 
defendants not objecting to his selection it might not be inappropriate to say 
that each party made him their arbiter and agreed to abide by his conclusion. 
To now hold that one of them may, under such circumstances, disregard his 
contract would encourage a party to a doubtful venture, to disregard his deliberate 
purpose and intention to enter into the exact contract that he made, and, if the 
speculative chance, about which he was fully aware, should turn out against him, 
to then relieve himself of all burdens of his contract and take from the other 
party the benefits of his bargain.” 

It is true that there does not appear any consultation of counsel in this case 
as was done in that case, but that reason for the conclusion reached therein was 
not decisive but only an additional fact supporting our ultimate conclusion, which 
in effect was that equity will not grant relief against a pure mistake of law 
when the contract against which relief is sought was supported by a legal con- 
sideration and was not superinduced by fraud, concealment, or other vitiating 
considerations, and where the parties were fully cognizant of the facts. How- 
ever, it was also recognized therein, as well as in other cases therein cited, that: 
“Where one parts with property or incurs cbligations under the mistaken belief 
that he was under a legal obligation to do so when there was no law furnishing 
a foundation for such obligation, he may, gererally speaking, be relieved against 
the mistake upon appropriate and timely application therefor.” In other words, 
relief will be granted against a pure mistake of law when the one seeking it was 
motivated by the mistaken belief that he was under a legal obligation to do that 
which he agreed to, when in fact there was no such obligatory law. See, also, 
Underwood v. Brockman, 4 Dana, 309, on page 318, 29 Am. Dec. 407; Ray & 
Thornton y. Bank of Kentucky, 3 B. Mon. 510, 39 Am. Dec. 479; and First 
National Bank v. Ford & Brothers, 10 Ky. Op. 251. Those and other opinions 
hold that “a mistake of law will not relieve one against his contract founded 
upon a valuable consideration,” and which we interpret to mean that when the 
mistake is one of law only, and unaffected by any of the considerations we have 
mentioned. 

An illustrating case arises when, on account of the mistake of law, the com- 
plaining party was induced to surrender, without consideration, a benefit to which 
ié was in law entitled, an example of which is found in the case of Horn v. 
Atlas Assurance Soc., 241 Ky. 226, 43 S.W.(2d) 675. There the insured in a fire 
policy upon a building compromised and settled his loss for a less sum than the 
amount of insurance named in the policy and which was contrary to our statute 
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commonly known as “The Valued Policy Clause Act.” (Ky. St. § 762a22). We 
had construed that statute as mandatory upon the parties and as compelling the 
insurer to pay the stipulated amount, unless fraud had been practiced by the 
insured or the property had become depreciated after the policy was issued and 
before its destruction. Neither of those avoidances appeared in the Horn Case and 
the compromise amounted to only a voluntary reduction of a liquidated amount 
which was due and its surrender was without consideration. The consequence 
of applying a different rule was thus stated by us in the Chase opinion: 

“Some illustrations will serve, as we think, to demonstrate the fallacy of 
plaintiffs’ contention. If they are correct, and are entitled to the relief that they 
ask in this case, then any one purchasing property, the title to which was clouded 
and of which, and all the facts concerning which, he was aware, would likewise 
be entitled to relief if it should subsequently develop that he was mistaken in his 
judgment as to the legal effect of the facts; or one might purchase real property 
then occupied by a stranger to the deed, and the purchaser possessed knowledge oi 
all the facts concerning such occupancy but determined that it was amicable and 
not adverse to the title of his vendor, and so believing he takes the chance 
and makes his purchase, but afterwards it is determined that the occupancy of 
the stranger was adverse to the title of the vendor and the deed obtained was 
worthless, either because it was champertous cr because the occupant had acquired 
the title by adverse possession. 

“Again, one might purchase the interest of a devisee under a will believing 
that its language created an absolute title in the devisee (his vendor), but before 
doing so and to relieve his doubts he seeks and obtains the advice of learned 
counsel of his own choosing and makes the purchase, followed by eventual loss 
because of incorrect advice. If the contention of plaintiffs in the instant case is 
sustainable, then in each of the illustrated ones the disappointed obligee or 
contractor would be entitled to relief. But, surely the ancient rule denying relief 
for mistakes of law has not yet become sufficiently relaxed as to embrace such 
illustrative classes of cases, and other similar ones of common and_ universal 
occurrence. They, like the conveyance under consideration, are but chance bar- 
gains entered into with full and complete knowledge of the facts but which later 
proved disastrous to the disappointed bargainor, and for which the law furnishes 
no remedy in the absence of some misleading or fraudulent conduct of the other 
contractor.” 

This court 126 years ago in the case of Taylor v. Patrick, 1 Bibb, 168, said 
that: “The compromise of a doubtful right is a good consideration to found ‘a 
contract on; and it is immaterial on whose side the right ultimately turns out to 
be, as it must be on one side or the other.” The compromise there attacked 
involved the legal effect of a certain patent entry concerning which there existed 
doubt. Some years after the compromise was executed, one of the parties 
attempted to obtain relief against it, partially at least because he was mistaken 
as to the law touching the compromised matter, but the court refused relief, and 
in the course of its opinion said: “Whether the entry itself is valid, may depend 
on testimony; and whether it would cover the land in controversy, depends on a 
proper construction of it; it might or it might not, for any thing that appears to 
the court; and if the court were to travel into the investigation of the relative 
merits of the two claims, it would be doing the very thing the parties intended to 
avoid; and it would be setting a precedent that would unsettle a great part, 1 
not all the compromises that have taken place.” 

Three years later the case of Fisher v. May’s Heirs, 2 Bibb, 448, 5 Am. Dec. 
626, came before the court, wherein a similar question was involved, and it was 
decided adversely to the one seeking the cancellation of the compromise settle- 
ment involving a mistake of law. In the course of the opinion upholding the 
compromise the court said: “There can be but one superior and equitable right. 
If therefore the solemn compromise of the parties about property of doubtful 
title, is made to depend on the question whether the parties have so settled the 
dispute as the law would have done, then it may be truly said that a compromise 
is an unavailing, idle act, which questions even the power of the parties to bind 
themselves. * * * In this case, the existence and locations of both claims must be 
presumed to have been known to both parties, not only because they were 0! 
record, -but because the contract is predicated on that knowledge. And whether 
one or the other party understood the law of the case more correctly than the 
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other, cannot be material to the validity of the bargain. For if it were, then it 
would follow that contracts by the parties, settling their own disputes, would at 
last be made to stand or fall, according to the opinion of the appellate court how 
the law would have determined it.” 

|7| The soundness of those declarations has never been questioned, and we 
followed them in the Chase opinion, although those more or less ancient cases 
were not therein referred to. 

This record presents no case calling for court interference, as we have 
endeavored to point out, and for which reason the judgment is reversed, with 
directions to set it aside and enter one dismissing the petition. 

Whole court sitting. 


MUTUAL LIFE INS. CO. OF NEW YORK v. DAUSE (two cases). 
Court of Appeals of Kentucky. June 19, 1934. 
Rehearing Denied Dec. 21, 1934. 
76 Southwestern Reporter (2d) 233. 
2, INSURANCE. 

Facts held not to show that insured under disability clause in life policy 
was presumably totally and permanently disabled, so as to be entitled to dis- 
ability benefits. 

Facts disclosed that, while physicians testified that in their opinion 
insured had not fully recovered from pulmonary tuberculosis with which 

he had suffered during 1922 and 1923, insured himself testified that 

during 1926 and 1929 he had worked in a lamp factory, and, although he 

was performing light work, was earning in some weeks as much as $75 
and $100 per week, and that, while he may have been partially disabled, 

he was not totally disabled so as to be entitled to the benefit under the 

policy, and also that insured did not answer letter in which he was 

notified that his premium would not be waived and that disability bene- 

fits would not be paid, and insured did not bring suit until eight and 

one-half years after receipt of such letter without notification of any 

kind to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Pulaski County. 

Actions by Cornelius P. Dause against the Mutual Life Insurance Company 
of New York. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

William Marshall Bullitt, Bruce & Bullitt, D. L. Street, and R. Lee Black- 
well, all of Louisville, and Ben V. Smith & Son, of Somerset, for appellant. 

B. J. Bethurum and H. H. Denton, botti of Somerset, for appellee. 

KatLiFF, Justice. 

In March, 1921, the Mutual Life Insurance Company of New York (herein- 
after referred to as the Mutual Life) issued to C. P. Dause, a farmer of Pulaski 
county, Ky., two insurance policies in the sum of $5,000 each in case of death, 
and each of which contained a “total and permanent disability” clause, by which 
the Mutual Life contracted (a) to pay Dause $50 per month in the event of 
Dause’s disability; (b) these provisions were to accrue to Dause only when 
he could furnish due proof to the company at its home office that he has become 
totally and permanently disabled by bodily injury or disease, so that he is, and 
will be permanently, continuously, and wholly prevented thereby from any 
work for compensation, gain, or profit, and from following any gainful occupa- 
tion, 

3y the policy, the Mutual Life was given the right to demand annual proof 
cf the disability, the furnishing of which was made a condition precedent to 
the right to receive such’ disability payments, and, if the Mutual Life so desired, 
the insured was required to furnish such proof of disability from time to time, 
but not oftener than once a year, and, if the insured failed to furnish such 
proof, no further premium was to be waived nor further income paid. 

In the early part of 1922, Dause became ill, and upon consulting physicians 
he was advised that he had pulmonary tuberculosis. The doctors advised Dause 
to go West, which he did, and he stayed in a sanatorium in Colorado for a few 
months. He then returned to Kentucky in the latter part of 1922, and was 
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advised by his doctor to move off his farm because it was damp and foggy, and 
he moved to Somerset and engaged in running a rooming and boarding house 
jor a few months. 

Immediately after it was determined that Dause had tuberculosis, he applied 
to the Mutual Life for disability benefits under his policy, and the Mutual Life 
waived the payment of premiums for the year 1922 and paid Dause for disability 
as stipulated in the policy. In March, 1923, the Mutual Life demanded an 
examination of Dause to ascertain whether or not he had recovered from his 
disability, and Dr. Peabody of Louisville, Ky., the medical referee for the Mutual 
Life, made this examination. Dr. Peabody reported that the tubercular condi- 
tion had been arrested, but, in view of the history of the case as related by 
Dause, Dr. Peabody gave Dause the benefit of any doubt, and recommended 
payment of benefits for the year 1923, and the Mutual Life waived payment of 
all premiums for that year and paid Dause accordingly. In March, 1924, the 
Mutual Life again demanded an examination of Dause. This examination was 
also made by Dr. Peabody, and, as result of the examination, Dr. Peabody con- 
cluded that Dause’s tubercular condition was definitely arrested and that he 
was able to go back to work. Upon receipt of this report from Dr. Peabody, the 
Mutual Life, on April 8, 1924, wrote Dause the following letter: 

“Mr. C. P. Dause, c/o General Delivery, Lexington, Kentucky. 

“Dear Sir: We beg to advise you that it is the decision of the Disability 
Committee that in view of the information at hand the Company is under no 
legal obligation to waive payment of the 1924 premiums under the policies 
2862420-2 and continue the payment of disability benefits. 

“From our records it would appear that the premiums under. these policies 
amount to $212.30 each and fell due on March 21, 1924. According to the terms 
of your policy you have until April 21, 1924, in which to make payment. 

“Very truly yours, 
“A, P. Ballou, 
“Manager.” 

Dause made no response to the letter nor made any payments of the prem- 
iums. In the year 1924 Dause worked a while in Lexington for the Gulf Oil 
Company. In 1926 he moved to Cincinnati and secured employment with the 
Corcoran-Brown Lamp Company, for which he worked until the early part of 
1929, with the exception of short visits back to Somerset each year. 

On April 9, 1926, just before Dause moved to Cincinnati, he applied to the 
Mutual Life for a reinstatement of his policy. For this purpose he went to 
- Lexington and was examined by Dr. Coleman. At that time, according to the 
evidence of Dr. Coleman, Dause weighed 204 pounds, was in sound health, had 
completely recovered from his tubercular affliction, and was able to work. The 
application was rejected by the Mutual Life because of Dause’s prior tuber- 
cular history. As a part of Dr. Coleman’s deposition, the questions answered 
in the application are copied in the record, a part of which we note: “Appendi- 
citis operation in 1907; no complications, no remaining effects; complete recovery, 
1907.” He also listed “tuberculosis, number of attacks 1922, 1923, duration two 
years; complications, none; no remaining effects. Date complete recovery, 1923.” 

Dr. Coleman said that he asked Dause if he had recovered from his tuber- 
culosis, and Dause said he had, and further stated that he was in good health. 

The record discloses that, after Dause went to Cincinnati in 1926, he worked 
the balance of that year, receiving an average of $23 each’ week, or a total sum 
of $638.25, from June 16th to the end of the year. During the year 1927, he 
received the total sum of $1,590, for the year 1928, $2,371, and for part of the 
vear 1929, $404. It is shown, however, that his work was that of a “lamp-buffer” 
and other light work about a factory. In 1931 Dause returned to Pulaski county, 
and it does not appear that since his return he has had any regular employment or 
cecupation. 

During all this time, since the letter of April 8, 1924, quoted above, Dause 
had made no demands on the company for payment for disability, filed no proof 
of disability, and paid no premiums on his policy. He had had no correspondence 
or communication with the Mutual Life except the application for reinstate- 
ment in 1926, as above indicated. In September, 1932, approximately 8% years 
after the letter of April 8, 1924, and without any demands or notice to the Mutual 
Life, Dause instituted suit in the Pulaski circuit court on each policy for the 
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full amount of the alleged accrued benefits under the policies. The suit was 
removed to federal court at Lexington, Ky., and, after the evidence had been 
taken, Judge Cochran indicated that he was of the opinion that Dause was not 
entitled to recover for various reasons (not necessary to recite herein), where- 
upon Dause’s counsel dismissed the suits without prejudice. Thereafter he again 
filed these actions in the Pulaski circuit court, with a remittitur of all amounts 
claimed over $2,900. 

The Mutual Life filed its answer, in which it denied the material allegations 
of the petition, and, among other things, pleaded that Dause became afflicted 
with pulmonary tuberculosis, and on February 23, 1922, he filed with the Mutual 
Life notice of disability supported by affidavit of his physicians that he was totally 
and presumably permanently disabled from continuously performing any work for 
compensation, gain, or profit. The proof and claim was accepted by the Mutual 
Life, and thereupon it waived the payment of the premiums which fell due on 
March 21, 1922, and March 21, 1923, and paid Dause disability benefits under the 
ai at the rate of $50 per month from February, 1922, up to and including 

March 21, 1924; that on March 21, 1924, the Mutual Life, under the provisions 
of the policy, demanded of Dause proof of the continuation of his disability, and 
had him examined by physicians, and the physician made his report to the 
Mutual Life that Dause’s tubercular affliction was arrested and that he was 
able to engage in work for compensation, gain, or profit. Thereupon the Mutual 
Life refused to waive the premium due March 21, 1924, and refused to continue 
vayment of monthly disability benefits under the "policy ; that at all times since 
March 1, 1924, Dause has been able to and has engaged in work for compensa- 
tion, gain, or profit and has followed gainful occupations, and since March 1, 
1924, Dause has not been totally and permanently disabled by bodily injury or 
disease, so that he has been permanently, continuously, and wholly prevented 
thereby from performing any work for compensation, gain, or profit, or from 
following any gainful occupation; that in March, 1924, it notified Dause that the 
annual premium on the policy would be due on March 21, 1924. Upon Dause’s 
refusal to pay such premium, the Mutual Life notified him that the policy had 
lapsed for nonpayment of premiums and had gone to extended term insurance; 
that Dause failed and refused to pay the premiums due on the policy on March 
21, 1924, and since such time has failed and refused to pay any of the annual 
premiums due thereon, and has made no demand upon the Mutual Life for 
lisability benefits under the policy, and has not furnished it with any proof that 
during such time he was totaily and permanently disabled, and that it has not 
had,an annual medical examination made of Dause since 1924. 

3y subsequent pleadings the issues were made and the case heard before 
a jury and resulted in a verdict and judgment for Dause for the sum sued for. 
The Mutual Life appeals. 

Numerous alleged errors are assigned for grounds of reversal, among which 
it is earnestly urged that the court erred in failing to sustain the Mutual Life’s 
motion for a peremptory instruction because Dause was not totally and per- 
manently disabled from March, 1924, until January, 1933. 

According to the evidence of Dr. Peabody and Dr. Coleman, Dause’s tuber- 
cular condition had become arrested and his disability removed. On the other 
hand, according to the evidence of Dr. Gibson and Dr. Jasper who testified for 
Dause, his tubercular condition had not become arrested, and there was prac- 
tically no change in his condition from 1922 to 1932, at the time of the filing of 
the action. But, aside from the testimony of the various doctors who testified 
for the respective parties, Dause’s own testimony and conduct is, indeed, sig- 
nificant. He admits that he made no response to the letter he received from 
the Mutual Life date of April 8, 1924, quoted above, and that he made no pay- 
ment of the premiums nor furnished the Mutual Life with any proof or claim 
i disability and secured employment and was employed from 1925 up to and 
including a part of the year 1929, during which time he received for his work 
above average wages. It is insisted for Dause that the evidence of Mr. Rotten- 
berger, paymaster of the Corcoran-Brown Lamp Company, Dause’s employer, 
Was incompetent. Rottenberger testified from the records of the company 
tespecting Dause’s wages received during the time he was employed for the 
Corcoran-Brown Lamp Company. Conceding, without deciding, that the testi- 
‘mony of Rottenberger was incompetent, the allegations that Dause was 
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employed and received fair wages for his services is sustained by his own tes- 
timony. He testified that he began working for Corcoran-Brown Lamp Com- 
pany in the spring or summer of 1926, and worked until January, 1929. Respect- 
ing the wages received for his work, we note the following questions and 
answers thereto: 

“Q. Did you ever earn as much as $75.00 per week? A. Yes, sir. 

“Q. Did you ever earn over $100 in any week? A. Yes, sir. 

“Q. During any year that you worked for that company did you average as 
rauch as $50.00 per week? <A. I don’t know. 

“Q. Did you work any over time? A. Yes, sir. 

“Q. How many hours per day did you work? A. I worked different hours 
usually 834.” 

Respecting the letter of April 8, 1924, quoted above, we note the following 
questions and answers thereto: 

“Q. When you reieived that letter, did you make any complaint to the com- 
pany? A. No, sir. 

“Q. From the day that you received that letter in the early part of April, 
1924, on down to the time that you filed this suit, in September, 1932, did you 
ever complain to the defendant company about the position it had taken in 
refusing payment of the disability benefits, or file any notice of disability, or 
attempt to file any notice of disability or proof with the company? A. No, sir. 

“Q. Before filing this suit in September, 1932, did you make any demand 
on the company for the payment of the benefits that you claimed were due you? 
A. No, sir.” 

With reference to Dause’s statements contained in his application for rein- 
statement of his policy in 1926, he denies that he made any written application. 
However, he admits talking to Dr. Coleman about the matter, but denies his 
signature to the application. Dr. Coleman testified positively that he did sign 
the application, and made the answers to the questions as shown therein. It is 
also shown that the signature to the application for reinstatement is very similar 
to Dause’s admitted signatures shown on his application for the original policy 
in 1921. We further note that Dause admitted that in his testimony in the 
previous trial in federal court he stated that he did not know whether or not he 
signed the application. However, he says that, after thinking the matter over, 
he is sure that he did not sign it. He assigned no reason why he changed his 
mind as to whether he did or did not sign it. It is not shown that Dr. Coleman 
was an agent for the Mutual Life or otherwise interested in it. We can con- 
ceive of no reason or inducement for Dr. Coleman to testify falsely about this 
matter or have forged such record or application. In the circumstances, we are con- 
strained to the conclusion that Dause made the answers contained in the copv 
of the application filed by Dr. Coleman. 

Respecting Dause’s disability, Dr. Gibson said: “My opinion then was that 
he had pulmonary tuberculosis and I think he still has it. * * *” The doctor 
was asked to tell the jury whether or not Dause was totally disabled from per- 
forming the duties of a farmer. Answer: “I think so.” He was further asked 
whether or not in his opinion had there ever been a time since he first examined 
Dause in 1922 that he was able, in justice to himself, to perform or do any kind 
of work or to follow any gainful occupation. Answer: “I can’t answer that 
question, Judge; there might be some business or occupation that required very 
little and light work, but anything that required any manual labor or any hard 
work at all, in my opinion he has not been able to do that.” We note the follow- 
ing questions and answers thereto from the testimony of Dr. Jasper: 

“Q. Since you first examined him in 1922, state to the jury whether or not 


he has been able to perform manual labor or to do farm work of any sort? A. 
No, I don’t think so. 


“Q. Since 1922 has he ever been able to conduct or operate a farm or do 
the work necessary to be done on a farm? A. No, sir. 1 

“Q. Doctor, l’ll ask you to state to the jury whether or not in your onimon 
the plaintiff, Mr. Dause, since you first examined him in 1922, has been per- 
manently, continuously and wholly disabled and prevented thereby from per- 
forming any work for compensation, gain, or profit and following any gainful 
occupation? <A. Yes, sir, I think he has.” 


[1, 2] Contrary to the opinions and conclusion of the doctors, we have 
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Dause’s testimony in which he admits that he did work from 1926 to 1929, earn- 
ing a livelihood for himself and family. It is not shown that he was confined to 
his bed or room or had any medical treatment other than a casual examination 
by the doctors. He was active and working all this time. It may be true, how- 
ever, that Dause had not completely recovered from his tubercular condition, 
but his own testimony discloses that his disability, if any, at the most was only 
partial. It must be remembered that under the disability clause of his policy 
he was entitled this compensation only in case of total disability. In our view, 
there is no evidence conducing to show that he was totally disabled from per- 
forming any work even as a farmer. The undisputed facts are contrary to the 
opinions of the doctors who based their conclusion upon their physical exam- 
ination of Dause. In Dossenbach et al. v. Reidhar’s Ex’x et al., 245 Ky. 449, 53 
S. W.(2d) 731, 737, it is said: “The opinions of expert witnesses upon subjects 
of common knowledge have no more probative value than the opinions of other 
witnesses. * * * When an expert’s opinion is rested upon the simple facts of 
life and everyday occurrences, it possesses no more weight or value than that 
ci any other intelligent person. Upon matters of common knowledge and every- 
day experiences, the ordinary intelligent man can make the appropriate deduc- 
tions and derive the correct conclusions.” See, also, Consolidated Coach Co. v. 
Eckler, 248 Ky. 309, 58 S.W.(2d) 582; Equitable Life Assur. Soc. of U. S. v. 
Burns, 254 Ky. 487, 71 S.W.(2d) 1009, decided March 20, 1934. 

Under the facts disclosed by this record, viewed in light of the authorities 
herein cited, it is our conclusion that there was no evidence conducing to show 
that Dause was presumably, totally, and permanently disabled in the meaning 
of the policy, and the trial court, should have directed the jury to find a verdict 
jor the appellant. It is not necessary to pass on other questions discussed in the 
briefs of the respective parties. 

The judgment is reversed and remanded for proceedings consistent with this 
opinion. 

The whole court sitting. 


BANKERS’ LIFE CO. v. GREEN. 


Court of Appeals of Kentucky. Oct. 30, 1934. 
Rehearing Denied Dee. 21, 1934. 
76 Southwestern Reporter (2d) 276. 
l. INSURANCE. 
Words “total disability” in life policy do not mean absolute helplessness. 
(For other cases, see Insurance, Dec. Dig. § 516.) 
INSURANCE. 

Provisions in life policy for payment of disability benefits in event insured 
becomes totally disabled and is thereby wholly and continuously prevented from 
pertorming any work or engaging in any occupation for profit should not be given 
such restricted construction as would preclude recovery, if perchance, insured was 
able to perform some unimportant work. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

INSURANCE. 

Whether former railroad car inspector losing left hand in accident and who 
subsequently performed some work about wife’s restaurant was totally disabled 
within disability provisions of life policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, McCracken County. 


Action by Leonard J, Green against the Bankers’ Life Company. From a 
judgment for plaintiff, defendant appeals. 


Affirmed. 

Bruce & Bullitt, of Louisville, for appellant. 
L. B. Alexander, of Paducah, for appellee. 
Creat, Commissioner. 


On eo , 1931, the Bankers’ Life Company of Des Moines, Iowa, issued to 
Leonard J. Green a life insurance policy for $5,000. The policy contained an agree- 
ment that the company would, upon proper proof, waive future pay ment of pre- 
mutms and would pay to the insured $50 per month in the event he “becomes totally 
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disabled by reason of bodily injury or disease originating after the date, hereof, 
and is thereby wholly and continuously prevented from performing any work or 
engaging in any occupation whatsoever for remuneration or profit.” 

On June 8, 1931, while working in the capacity of car inspector for the Illinois 
Central Railroad Company, at its yards in Paducah, Ky., the wheels of a car ran 
over and so completely crushed insured’s left hand that it had to be amputated 
leaving, as he expressed it, “a stub 7 inches below the elbow.” He made due proof 
of his injury and resultant disability, and the company paid him the sum of $50 
per month for the months of-June, July, August, and September of 1931, but there- 
after refused to make any further payment. 

On July 18, 1933, insured instituted this action, setting up the foregoing facts, 
and alleging that, by reason of the injuries to and loss of his hand, he had been 
rendered totally and permanently disabled within the meaning of the quoted pro- 
visions of the policy, and that he was entitled to all benefits provided therein; that, 
after receiving his injuries, he had paid to the company the sum of $120.90 as 
premiums on the policy; that he was entitled to recover this sum and also the sum 
of $50 per month from and after October 8, 1931, to which date the company had 
paid him the monhly benefits as above indicated. 

The company in the first paragraph of its answer denied the allegations of the 
petition with respect to the injuries and the extent of the disability of insured. In 
a second paragraph it admitted the issuance of the policy, and set out the provisions 
thereof with respect to waiver of premiums and the payment of disability benefits 
in the event of total disability and that insured received the injuries resulting in 
the amputation of his hand at the time alleged in the petition which totally dis- 
abled him for a period of 4 months, and in accordance with the terms of the policy 
he was paid disability for that period; that, since October 8, insured has been able 
to and has performed work and engaged in occupation for remuneration and profit, 
and has not been totally disabled by reason of bodily injuries or disability from 
performing any work and engaging in any occupation whatsoever for remuneration 
and profit. 

By reply, insured denied the affirmative allegations of the answer with respect 
to his ability to perform work after October 8, 1931, and that he was not thereafter 
totally disabled within the meaning of the policy. 

By amended petition, which by agreement stands controverted of record, inswr- 
ed alleged that, since and because of the injury, he has been wholly and continuously 
disabled and prevented from performing any work or engaging in any occupation 
for remuneration or profit. 

Trial before a jury on the issues thus made resulted in a verdict and judgment 
in favor of plaintiff for $1,170.90, and defendant is appealing. 

Appellee testified that he entered the service of the Illinois Central Railroad 
Company when about 17 years of age, and continued in their service as a car 
inspector and repair man nearly 26 years, and until he received the injuries referred 
to. He testified that in 1926, he fell on the railroad tracks, and so injured his leit 
hand as to necessitate the removal of the index finger and to otherwise impair the 
use of the hand, but that he continued in the employment of the railroad com- 
pany and in the same service, receiving a salary ranging from $175 to $225 per 
month until he lost his hand; that, after the latter injury, the company refused to 
continue him in its employment on the ground that he could be of no service. He 
testified that he continuously suffered from the effects of the injury, and some times 
could get to sleep at 12 at night and at other times could not sleep unless under 
the influence of aspirin or other “dope” which the doctor gave him; that he had not 
been able to work to any extent after his hand was amputated. On cross-examina- 
tion it was developed that, after receiving his injury, appellee visited in California 
for about 6 weeks, and after he returned, and from November, 1931, until April, 
1933, he superintended the operation of a restaurant owned by his wife, but did no 
work. He greeted customers who came in, acted as cashier, and purchased supplies, 
received no pay for his services. He testified that one Golightly was employed as 
cook at the restaurant. He was asked if he did not say to Golightly that he could 
work in a restaurant as good as anybody and that the loss of his hand did not 
hurt him any because the previous injury to it had made it such that it was not 
very much good to him. He answered in the negative, and said that the subject 
never came up between them. 
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Golightly testified that he worked in the restaurant a little over a year. When 
asked what Mr. Green did in the restaurant, he stated, “He waited on the trade 
the same as I did and cooked sometimes.” He further testified that appellee stated 
that he could work as good around a restaurant as anybody. 

In rebuttal, appellee testified that he did not wait on trade except to set a glass 
of water or cup of coffee on the table after it was drawn, and that that was the 
extent of his waiting on the trade. He testified that the restaurant proved to be 
a losing business venture. 

At the close of the evidence offered by plaintiff as well as at the conclusion of 
all the evidence, appellant made a motion for a peremptory instruction in its 
favor, which was overruled by the court. 

The points argued as grounds for reversal in brief for appellant in substance 
are (1) that appellant was entitled to a peremptory instruction because appellee was 
not totally disabled from performing any work or engaging in any occupation 
whatsoever for remuneration or profit; (2) that the words “totally disabled from 
performing any work or engaging in any occupation whatsoever for remuneration” 
as used in the quoted provision of the policy mean that insured must be prevented 
by the disability from engaging in any occupation for which he is fitted by his 
training, education, and experience, or to which he can adapt himself, and not mere- 
ly the particular occupation or business in which he was engaged when he received 
the injuries from which it is claimed the disability resulted. 

To sustain the first contention made by counsel would, under the proven facts 
and circumstances, require an absolute departure from all established rules in this 
state construing disability provisions. in insurance contracts. 

After referring to the 6 weeks spent by appellee in California and the purchase 
of the restaurant by his wife after his return, counsel for appellant sum up his 
activities thereafter as follows: “Although his wife owned this restaurant, Green 
was able to and did do practically everything necessary to be done in the operation 
of a restaurant of this character, he was purchasing agent, acted as cashier, waited 
on trade and at times even cooked when the regular cook was not present. * * * 
For almost two years Green performed work and engaged in occupation for remun- 
eration and profit.” 

While this is not a misquotation of the evidence as a whole, it overlooks a con- 
flict in evidence, and, to say the least, presents it in a light most favorable to the 
cause of appellant. It does not take into account the positive evidence of appellee 
that he was unable to and did not perform any labor after he received his injuries, 
and that his only activities in the way of preparation or service of food to customers 
was to place a glass of water or a cup of coffee on the table after it had been 
poured. He made purchases for the restaurant and acted as cashier, but received 
nothing for his services. 

[1] Whether the quoted provisions of the policy be regarded as insuring against 
inability to perform the duties pertaining to the business or occupation in which 
insured was engaged or whether it insured generally against inability to perform 
any work or to engage in any occupation whatsoever for remuneration or profit is 
a matter of little consequence in determining the question at hand, since all the 
cases from this state which have been cited or which our research has disclosed 
indicate that under either interpretation the words “total disability” do not mean 
absolute helplessness. 

In the case of Henderson v. Continental Casualty Co., 239 Ky. 93, 39 S.W.(2d) 
209, an insurance policy was issued to a freight brakeman providing for monthly 
benefits in the event insured should be wholly and continuously disabled and pre- 
vented from performing any and every duty pertaining to any business or work, by 
reason of sickness after the policy became effective. Insured was forced to give 
up his position because of color blindness. The evidence disclosed that, after giv- 
ing up his position, insured was capable of performing other work, and in fact 
did engage in another occupation which did not require the sense of color on his 
part. At the close of the evidence, the court peremptorily instructed the jury to 
ind for the insurance company. This court, after an exhaustive citation and dis- 
cussion of authorities, held that insured’s disability was total because he was unable 
to follow his usual occupation, although he might be able to do other work. That 
case has been consistently followed. 

[2, 3] Here a much stronger case is presented, for, if the provisions of this 
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policy should be treated in a broader aspect and held to insure, not only against 
inability to perform the duties of the occupation in which appellee was engaged, 
but to insure generally against inability to perform any character of work, there 
is sufficient evidence to warrant a submission of the case to the jury. The Hen- 
derson Case and many cases, up to and including the Prudential Insurance Com- 
pany of America v. Harris, 254 Ky. 23, 70 S.W.(2d) 949, 952, all hold that pro- 
visions similar to the one here should not be given such a literal and restricted 
construction as would preclude recovery, if, perchance, insured was able to perform 
some menial and unimportant work. Applying these established rules to the evi- 
dence in this case, it is apparent that an issue was made for the jury. 

{4] To sustain the second point argued by counsel would require this court 
to recede from a well-established rule in interpreting insurance contracts of this 
character and to overturn numerous cases. This much is recognized by counsel for 
appellant, but it is insisted that the court has fallen into error in this respect and 
departed a the general rule prevailing in other jurisdictions. 

In the case of Prudential Insurance Company of America v. Harris, supra, 
insured ate was employed by a railroad company as a locomotive steam pipe 
fitter, aud had been so employed for a number of years, held a policy containing 
a provision similar to the one under consideration. He quit work because of ill- 
ness, and thereafter furnished proof of disability to the company. The company 
paid him disability benefits for five months, but refused further payment on the 
ground that he was not totally and permanently disabled within the meaning of 
the policy. In an action on the policy, he recovered the unpaid monthly benefits, and 
on appeal the lower court’s judgment was upheld. The evidence on a whole, as 
indicated in the opinion, disclosed that insured was not disabled from doing some 
kinds of work, but was not able to hold a regular job or do manual labor, and 
particularly to do the work of a pipe fitter, which was his usual occupation. Tie 
opinion reviewed many cases from this and other jurisdictions construing various 
types of disability provisions. It will serve no good purpose to enumerate or dis- 
cuss the cases dealt with in that or in the opinion in the Henderson Case. In the 
former opinion, with reference to the construction to be given the provisions ot 
the policy, it was said: “There are but few authorities supporting the extreme 
view that these provisions are literal and mean that the insured shall be rendered 
helpless. In our opinion such a construction, requiring complete mental or pliysicai 
inertia, would lead to absurdity, and would be equivalent to a practical denial of 
recovery of that which the premium was supposed to be buying. There would hav. 
to be a living death, where the insured could not even peddle pencils or peanuts 
on the street. It cannot be thought that either party to the contract contemplated 
such a conditicn of indemnity.” 

With reference to the rule adopted by this court, it was further said: “So it 
may logically be said that the contracts have been entered into with the under- 
standing by both parties that their legal meaning is as indicated. It is not merel) 
the age of a rule nor the frequency of its application that gives stability, for 
error is not less error because it has perhaps become gray with the years or 
smooth with use. But, when contracts have been made under the authority of a 
consistent judicial course of construction, it should be a very compelling situation 
that would warrant a change which would adversely affect rights acquired under 
that policy. Without determining which of the two lines of authorities we would 
join were the question an original one—whether the intermediate or extremel\ 
liberal group—the court has come to the conclusion that it should adhere to its 
former decisions interpreting such definitive clauses in insurance policies.” 

For the reasons indicated in the quoted excerpts, we continue to adhere to 
this fixed policy of the court. 

Judgment affirmed. 


THOMAS v. FIRST NAT. LIFE, HEALTH & ACCIDENT INS. CO. No. 14811. 
Court of Appeal of Louisiana. Orleans. Nov. 14, 1934. 


157 Southern Reporter 409. 
1. INSURANCE. , 
Insured held not entitled to recover disability benefits under health and accident 
policy providing that insured was not entitled to benefits when premium payments 
were in arrears two Mondays or more, and that subsequent payment of full 
arrears should not entitle insured to benefits for sickness or accident occurring, 
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or existing during week following such payment, where insured paid premiums 
when they were in arrears two Mondays or more, and disability commenced 
before expiration of following week. 

(For other cases, see Insurance, Dec. Dig. § 365|2].) 

INSURANCE. 

Stipulation in health and accident policy that policy shall not lapse for non- 
payment of premiums until premiums for four Mondays are in arrears, but that 
insured shall not be entitled to benefits when premium payments are in arrears 
two Mondays or more, and that subsequent payment of full arrears shall not 
entitle insured to benefits for sickness or accident occurring or existing during 
week following such payment, held reasonable. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from First City Court of New Orleans; W. Alexander Bahns, Judge 

Suit by Philip Thomas against the First National Life, Health & Accident 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Normaun & McMahon and Harold M. Rouchell, all of New Orleans, for 
appellant. 

H. J. Moore, of New Orleans, for appellee. 

JANVIER, Judge. 

Philip Thomas, having received injuries which disabled him for a period of 
twelve weeks, seeks recovery under a health and accident policy issued to him by 
First National Life, Health & Accident Insurance Company. 

He also charges that payment of the amount claimed to be due, to wit, $96, 
has been withheld arbitrarily and not upon just and reasonable grounds, and he, 
therefore, claims an additional sum of $96 as a penalty, and also an attorney’s 
fee of $75, which he alleges to be reasonable. The penalty and the attorney's 
fee are alleged to be due because of the provisions of Act No. 310 of 1910. 

Th insurance company denies liability for any sum whatever. It sets up two 
alternative defenses: 

First, it contends that, alfhough for reasons which we shall hereafter discuss, 
no payment was due under the policy, nevertheless it made payment of $24, 
compromise and in full settlement of the claim, and that thus, the entire obliga- 
tion, if any ever existed, has been extinguished; and, 

Second, it contends that no payment at all was or is due because the accident 
which caused plaintiff's injuries occurred during a period in which the policy was 
suspended, or, to use a colloquial expression common among those familiar with 
this type of policy, was “out of benefit.” It is conceded that the sum of $32 
was paid to plaintiff, the $24 which defendant paid as a compromise and an 
additional $8, which defendant claims was later paid in .error. 

In the trial court there was judgment for $64, the court being of the opinion 
that defendant should pay $8 per week for 12 weeks, but should receive credit 
in the amount already paid, to wit $32. The claim for the penalty and attorney’s 
fee was rejected. 

The premiums were required to be paid under the policy each week. There 
was in the policy a stipulation reading as follows: 

“This policy shall not lapse for non-payment of premiums until the premiums 
for four (4) Mondays are in arrears. The Insured, however, shall not be 
entitled to sick or accident benefits when premium payments are in arrears two (2) 
Mondays or more, and the subsequent payment of such full arrears, shall not 
entitle the Insured to benefits for sickness or accident occurring or existing during 
the week following such payment of arears. * * *” 

|1] The evidence shows conclusively that on the 13th of July, which was a 
Monday, a payment fell due. Therefore another payment fell due on the follow- 
ing Monday, to wit, July 20th, and still another on Monday, July 27th, and a third 
fell due on Monday, August 3d, on which last-mentioned day all three past-due 

remiums were paid. When they were paid the policy had been “in arrears two 

_Mondays or more,” and, therefore, under the policy stipulation set forth 

the insurance protection had automatically been suspended until the 
expiration of one week “following such payment of arrears.” The payments in 
arrears were made on August 3d, and, therefore, the protection or coverage of 
the policy did not again attach until August 10th. In the meantime, to wit, on 
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August 8th, the disability commenced. Consequently, unless, for some legal 
reason, the policy stipulation cannot be enforced, no payment was or is due for 
disability resulting from that accident. 

We are given no reason for holding the said provision inoperative. The 
purpose of such a stipulation is very evident. It is to prevent an insured, who 
has allowed his policy to become suspended and who may feel that illness is 
impending, from rushing in to pay his overdue installments, so that, by the 
immediate reinstatement of the protection of the policy, he may secure the weekly 
benefits provided for. It is contemplated by the company that an impending 
illness will not make itself manifest so much as a full week in advance of the 
time at which disability may result and that, therefore, if payment of arrears is 
made at least a week before disability commences, any payment made was prob- 
ably in good faith and not in contemplation of an already manifested illness. 

[2] Such a stipulation is reasonable, and we find that similar ones have been 
judicially determined to be enforceable. See Taylor v. Latin-American Life & Cas. 
Ins. Co., 152 La. 740, 94 So. 375; Williams v. Continental Life Ins. Co. (La. 
App.) 149 So. 150; Clark v. Mutual Ben. H. & A. Assoc. (La. App.) 146 So. 497: 
Richardson v. Amer. Nat. Ins. Co., 18 La. App. 468, 137 So. 370; Sincer v. Latin 
Amer. Ins. Co. (La. App.) 122 So. 909. 

Since there was no liability at all under the policy for disability resulting 
from injury sustained until one week after the past due premiums had been paid, 
it is unnecessary that we consider the other question involving the alleged 
compromise, nor that we consider the question of whether Act No. 310 of 1910 is 
applicable. 

The judgment appealed from is annulled, avoided, and reversed, and _plaintifi’s 
suit is dismissed, at his cost. 

Reversed. 


JONES v. CONTINENTAL CASUALTY CO. No. 4863. 
Court of Appeal of Louisiana. Second Circuit. Dec. 5, 1934. 
157 Southern Reporter 562. 
2. INSURANCE. 


In suit for benefits under sick benefit policy, evidence that plaintiff executed 
waiver covering claimed right to receive benefits for year for total disability result- 
ing from rheumatism required dismissal of suit. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; D. 1 
Garrett, Judge. 

Suit by Will C. Jones against the Continental Casualty Company. From a 
judgment of dismissal, plaintiff appeals. 

Affirmed. 

Jos. S. Guerriero, of Monroe, for appellant. 

Hudson, Potts & Bernstein, of Monroe, for appellee. 

TALIAFERRO, Judge. 

Plaintiff held a sick benefit and accident policy in defendant company fot 
which he paid an annual premium of $96, wherein defendant agreed to pay him 
monthly indemnity at the rate of $80 for a period not to exceed one year, during 
which the insured shall be wholly and continuously disabled and prevented from 
performing any and every duty pertaining to any business or occupation by 
reason of sickness. 

He alleges that his occupation was that of brakeman on the Missouri Pacific 
Railway Company’s lines, and that on or about September 5, 1932, he became 
afflicted with rheumatism of such severeness that he was totally and wholly 
disabled to perform work of any character or nature whatsoever, and was s0 
afflicted and suffering when this suit was filed on May 25, 1933; that in September 
1932, he made demands on defendant to pay him the monthly payments provided 
in the policy, but was advised by it that he was not due any amount under the 
policy, because he had, subsequent to its issuance, executed and delivered to 
defendant a waiver wherein and whereby illness and disability from rheumatism 
was excepted and excluded therefrom; that he wrote defendant and advised 
its local agent that he had not signed or consented to such a waiver; and that, 
if his signature was affixed thereto, it was forgery. He sues for one years 
indemnity, or $960, alleging that his sickness and disability will continue for 4 
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year from the date he became disabled to do work. He makes a direct attack 
upon the waiver mentioned as being forged. 

Defendant admits issuance to plaintiff of the insurance policy sued under, but 
denies generally all the other allegations of his petition, save that it is averred 
that on or about June 20, 1932, defendant received from plaintiff a waiver signed 
by him in the presence of J. R. Gilhula, its agent, which is made part of the 
policy sued on, and that under the terms of said waiver plaintiff agreed that no 
calemalty of any sort or amount would be due or payable to him or to any 
beneficiary under said policy for loss which results from rheumatism and certain 
other diseases therein named. 

The demands of plaintiff were rejected by the lower court, and he appealed 
from the judgment dismissing his suit. 

2| We concur with the conclusions reached by the trial judge on the question 
of fact involved. The evidence fairly well establishes that the signature to the 
waiver is that of plaintiff and that he placed it thereon. Whether he did so 
knowingly may be questioned. That issue is not before us. 

Plaintiff can read and write, but not very weil. He admits that he often 
authorized a close colored friend, E. P. Ellis, to sign his name to important 
papers and to write letters for him. In May, 1932, he suffered from rheumatism 
aud made demand on defendant for indemnity. He was paid $66.66 on that 
account on June 20th. It was on this date that the waiver in dispute was 
supposed to have been signed by plaintiff. This payment was made by defendant’s 
representative, Gilhula, in the form of a draft in favor of plaintiff, drawn on 
defendant at Chicago, Ill., and, when delivered, as was the custom, plaintiff was 
required to sign, or rather is charged with having signed, a release to defendant 
from any further liability to him on account of the rheumatism theretofore ailing 
him. He denies positively that he signed the release. He admits, however, 
going to Gilhula’s home to get the draft, and it is very reasonable to suppose, in 
fact to assume, that he did sign this release at the time. Gilhula testified that 
the release and waiver were both signed then, and that plaintiff then and there 
indorsed the draft. Prior to this occasion, Gilhula had been endeavoring personally, 
and through the agency of some of plaintiff’s friends, to secure his signature to 
the waiver, but he positively refused to do so, with the declaration that he was 
paving for indemnity against loss from rheumatism and the other diseases named 
in the waiver. 

When the payment of $66.66 was made to plaintiff on June 20, 1932, there 
was deducted therefrom an installment on the policy of $9.60. This was done 
in eror, and on July 28, 1932, the amount was refunded to plaintiff and a receipt 
therefor taken. He admitted signing the receipt when interrogated by defendant’s 
counsel, but, when questioned by the judge of the court, denied that he signed it. 
There can be no question that his signature in this instance is genuine. When the 
settlement was made on June 20th, it was in the nature of a compromise. On 
that day he is alleged to have signed a “Proposition for Settlement of Claim,” 
and to have delivered it to Gilhula. This proposition, if accepted, was intended 
to finally settle his claim for indemnity then pending with defendant. He denies 
that he signed this “proposition.” We are quite certain he did so. Gilhula, as 
defendant’s agent, recommended acceptance thereof, and the claim was then ‘and 
there settled on the basis of the proposal. 


There are in the record several documents bearing admitted signatures of 
plaintiff. There are some documents in the record on which his genuine sig- 
nature appears, but which he denies. We detect very little variation between 
the admitted signatures and that appearing on the waiver in question. The main 
and only essential difference is that the initial “C” between “Will” and “Jones” 
on the waiver is written thus, “C,” whereas in the cases where the signature 1s 
admittedly genuine it is written “C.* The “Will” and “Jones” in every instance 
have the same appearance and characteristics. Plaintiffs signature, written six 
times on paper in court, does not materially vary from others in the record, 
including that to the waiver, except as regards the initial “C.” On the “Proposi- 
tion for Settlement of Claim,” his signature appears thus, “Will C. Jones,” the 
same as it does on the waiver. 

Many other comparisons with comments supporting our conclusion in the 
case could be made, but we deem same unnecessary. 

The judgment appealed from is correct, and is hereby affirmed, with costs. 
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JENSVOLD v. MINNESOTA COMMERCIAL MEN’S ASS’N. No. 29996, 
Supreme Court of Minnesota. Nov. 9, 1934. 
257 Northwestern Reporter 86. 
1. INSURANCE. 

Whether insured in application to become member of mutual accident insurer 
made material false statements regarding his hearing and sight, disability, and pre- 
vious medical attention held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. 

Whether insured waived provision of accident contract requiring written notice 
of injury within 20 days after date of accident held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE. 

Where accident policy required written notice of injury within 20 days aiter 
accident, insured had time limited by policy, after he knew or had _ reasonable 
ground to believe that such injury would result, in which to give notice where, at 
time of accident, there was no reasonable ground for believing that injury would 
result from accident. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
4+. INSURANCE. 

In action on accident policy, whether insured’s loss of sight was caused by 
septic infection in eye, or by accident, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. INSURANCE. 

Provision of accident contract providing for indemnity for loss of-sight of eve 
resulting from bodily injury in accident within 90 days of accident held not qual- 
fied by clause providing indemnity in case of disability immediately, wholly, and 
continuously disabling insured from performing any duty pertaining to his occu- 
pation. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

Syllabus by the Court. 

1. Under the evidence, the question of whether the plaintiff, in his application 

to become a member of defendant association, made material false representations, 


was a fact question for the jury. 

2. The indemnity contract provided that written notice of the injury or sick- 
ness on which claim may be based must be given to the association within twenty 
days after the date of the accident causing such injury, or within ten days aiter 
the commencement of disability from such sickness. There was evidence which 
would sustain the jury in finding that defendant had waived such notice. The 
question of waiver was submitted to the jury. The court did not err in refusing 
to give a peremptory instruction that notice was not given in time and that the 
verdict must be for defendant. ; 

3. Where, as here, there is evidence that, at the time of the accident and for 
some time thereafter, there was no reasonable ground for believing that the bodily 
injury complained of would result from the accident, the court did not err in 
instructing the jury that, if they found such to be the facts, then plaintiff would 
have the time limited by the contract, after he knew or had reasonable ground to 
believe that such injury would result, in which to give the notice. The notice 
required was not a notice simply of an accident, but a notice of the injury suffered, 
which could not be given until the injury happened or could be reasonally antict- 
pated. a 

4. The question of whether plaintiff’s loss of sight was caused by septic intec- 
tion in the eye, or by the accident, was a fact question for the jury and so sub- 
mitted, and a peremptory instruction to the jury to find in favor of the defendant 
thereon was properly denied. ae ae 

5. A request that the court instruct the jury that, if they found septic infection 
developed in the eye and resulted in the loss of the eye, they should only award to 
plaintiff the reduced sum fixed by the insurance contract in such a case, was suffic- 
iently covered in the general charge. 

6. The evidence sustains the verdict. 
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Acc. | Jensvold v. Minnesota Commercial Men’s Ass’n 813 


Under plaintiff's membership contract, where benefit payment is claimed for 
permanent loss of sight, resulting within ninety days after the accident causing 
same, it is not necessary that the accident shall immediately, wholly, and continu 
ously disable the plaintiff from performing any duty pertaining to his occupation. 
That provision, in a different section of the contract, has reference to sickness and 
lisability benetits. 

8. On the showing stated in the opinion, the court was fully justified in deny- 
ing defendant’s motion for a new trial on the ground of newly discovered evidence. 
\ppeal from District Court, Hennepin County; \W. W. Bardwell, Judge. 

\ction by Charles L. Jensveld against the Minnesota Commercial Men’s Asso- 
jation. From an order denying its motion for a new trial, defendant appeals. 

\ffirmed. 

Rieke, Rieke & Rieke, of Minneapolis, for appellant. 

Daly & Barnard, of Renville, and Richard H 
respondent. 

I. M. OLsEN, Justice 


sachelder, of Minneapolis, for 


Defendant appeals from an order denying its motion for a new trial. Joined 
the motion for a new trial were a motion for judgment notwithstanding the 
and a motion for a reduction of the amount of the verdict to 


wh 


$250. 
Defendant is an incorporated mutual association providing accident insurance 

Fits members on the assessment plan. Plaintiff became a member of the asso- 
dation on October 16, 1929, and a certificate of membership constituting the con- 
tract between the parties was issued to him on that date. He paid all dues and 
assessments and remained a member in good standing. On May 7, 1932, he suffered 

accidental injury to his left eye, which he claims resulted, within ninety days 
thereafter, in the permanent loss of the sight of that eve. He made claim and 


presented proof of loss. Defendant denied liability and this suit followed. Plain- 
tiff recovered a verdict for $1,250 and interest, and, after denial of its motion above 
noted, defendant took this appeal. 


Recovery was had under the provisions of the by-laws of the defendant, made 


apart of the membership contract; section 5, article 7, reading as follows: “Any 
member of this association in good standing who shall, by virtue of his application 
for membership in this association and the certificate of membership issued there- 
on, be entitled to indemnity under this article and who shall sustain any of the 
following specific losses which shall result from bodily injuries as described in 
Section 2 of this Art@le, within ninety days from date of accident, shall be paid 
n lieu of all other indemnities, but in no event in a sum greater than $5,000.00 for 


py, 


any one injury, as follows:” Then follows a table of amounts for loss of life and 


pecified hodily members, ending with: “For loss of * * 


s, endi Entire sight of one eye 
(1 irrecoverably lost) $1,250.” 


\1] 1. The assignments of error and argument present several questions or 
points. Leaving for the present the first two assignments of error, that the court 
rred in denying defendant’s motion to dismiss the case and its motion to direct a 
verdict in defendant’s favor, and the third assignment that the court erred in 
denying the motion to reduce the verdict to $250, we come to assignments 4 and 
5, charging, in substance, that the court erred in refusing to instruct the jury that 
t appeared from the evidence, as a matter of law, that the plaintiff, ‘in his applica- 
tion for membership, had made material false statemeits as to his hearing and 
sight being then not impaired, and that he had not been disabled by cither accident 
ir illness and had received no medical or surgical attention during the last three 
years; that, therefore, the contract based on such application was void and the 

must be for defendant. These are requests numbered 2 and 3. 

‘he court, in its charge, had submitted to the jury the question of whether 

material false representations had been made by plaintiff in his application. 
0 exceptions were taken to the court’s charge on that issue either at the close 
1 the charge or in the motion for a new trial, and there are no assignments of 

‘eas to that part of the charge. It is difficult to see how the question can 

by assigning errors on the refusal of the court to give contrary instruc- 
I a matter clearly covered in the general charge of the court, without 
jection or exception to the charge on that subject. But, passing that, the evi- 
ce presented to show false statements in the application and their materiality 
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was not conclusive, and the question was for the jury. The court did not err in 
refusing to give requests numbered 2 and 3, or either. 

[2] 2. Assignment of error No. 6 is that the court erred in refusing to give 
defendant’s request No. 5. The by-laws and contract provide: “Written notice oi 
injury or of sickness on which claim may be based must be given to the associa- 
tion within twenty days after the date of the accident causing such injury or 
within ten days after the commencement of disability from such sickness.” The 
request to charge was that the jury must return a verdict for defendant because 
the evidence showed that plaintiff did not give notice of the injury to the eye 
within twenty days after the date of the accident. The first notice that plaintiff 
had a claim under his policy was by letter written May 31 and received by defend- 
ant June 1, requesting blanks to make out ciaims. This notice did not specify the 
injury, and detendant requested further information. On June 4, plaintiff wrote 
auother letter, received by defendant June 7, stating his injury was to his left 
eye and back. Defendant then sent blanks and same were filled out and sent i 
defendant, and received by it June 13. Defendant, on receiving the proofs of 
injury, made no objection thereto on account of the notice not being received in 
time. Under date of July 18, it wrote plaintiff that a thorough investigation of his 
claim with reference to loss of sight of eve was being made, and that, upon com- 
pletion of the investigation, he would hear from them. On July 26 defendant wrot 
to plaintiff that it had decided to terminate his membership as of that date. 
Finally, on August 1, approximately two months after it had received notice of 
the injury, it wrote a letter, signed by A. V. Rieke, as adjuster, by order of 1ts 
board of directors, stating that investigation indicated that plaintiff had no dis- 
ability and no loss of sight, except such as he had for some years prior to the 
claimed accident, and that he had as much sight in his left eye after the accident 
as he had for years before; that his claim, therefore, was invalid and_ stood 
rejected. There is no suggestion or claim in this letter that the notice of injury 
was not received in time. The question of timely notice was submitted to the jury 
as well as the question of waiver. A finding by the jury that notice within twenty 
days after the accident was waived would be sustained by the evidence, and the 


court did not err in refusing to give the requested instruction No. 5. 

13] 3. One other point is raised on the question of notice. It is assigned as 
error that the court instructed the jury, in substance, that if, at the time of the 
accident, there was no reasonable ground for believing that bodily injury would 
result therefrom, then under those circumstances plaintiff would have, or be 
allowed, the specified time named in the contract for giving notice, after he knew 
that bodily injury might follow as a result of the accident®The instruction is in 
harmony with our decisions. Jensvold v. Provident Life & Accident Ins. Co., 191 
Minn, 122, 253 N. W. 535, and cases there cited, and Western Commercial Trav- 
clers’ Ass’n v. Smith, 29 C. C. A. 223, 85 F. 401, 40 L. R. A. 653. It seems to be 
a fair construction of the provisions of the policy contract. The contract does not 
require notice of a mere accident. It requires “written notice of injury or of sick- 
ness on which claim may be based.” Such notice cannot be given until the sickness 
commences or the injury can be reasonably anticipated or known. The evidence 
here shows that .for some time after the accident neither the plaintiff nor the 
attending physician knew or anticipated that loss of sight or serious injury to the 
eye would result. The defendant protects itself in its policy contract by limiting its 
liability to losses which shall result within ninety days from the date of the acci- 
dent. 

[4] 4. The next claim urged is that the court erred in refusing to give the 
requested instructions Nos. 6 and 7. These 1equested instructions have reterence 
to the claim that the loss of sight in the eye was caused by septic infection. The 
contract provision in section 3 of article 7 thereof is that, if septic intection 
developing from an injury shall, within ninety days from beginning thereof, result 
in loss of one eye, there shall be paid to the member suffering such loss $250. 
In request No. 6 the court was asked to instruct the jury that it conclusively 
appeared from the evidence that septic infection developed from plaintiff's injurs 
and that their verdict must be for $250, if they found for plaintiff. It is sufficient 
here to say that the evidence of plaintiff's attending physician, as well as his owi, 
made the question of septic infection a jury question, although two medical wit 
nesses for the defendant, called as experts, gave their opinion, based on the evr 
dence at the trial, that there had been septic infection in the eye. There was 1° 
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Acc. | Garber v. Equitable Life Ins, Soc. 81 


error in refusing to give the request. See in this connection Western Commercial 
_— ers’ Ass’n v. Smith, 29 C. C. A. 223, 85 F. 401, 40 L. R. A. 653. 

». Assignments of error Nos. 1 and 2, that the court erred in denying defend- 
ner motions to dismiss and to direct a verdict, need no further extended con- 
sideration. There was evidence to go to the jury and to sustain the verdict ren- 
dered 

[6] 7. It is urged that the provisions of section 5 of article 7 of the by-laws 
and contract, providing for indemnity of $1,250 for loss of sight of one eye result- 
ing from bodily injury in an accident within ninety days of the accident, must be 
held to be qualified or controlled by section 2 of said article, providing: “For 
disability due to external, violent and accidental means of which there shall be 
external and visible evidence and which shall, independently of all other causes 
immediately, wholly and continuously disable him from performing any duty per- 
taining to his occupation, he shall be paid ai the rate of $25.00 a week,” etc. In 
other words, the claim is that, before a member can recover for loss of sight 
resulting within ninety days after the accident, he must show that the accident 
immediately, wholly, and continuously disabled him from performing any duty per- 
taining to his occupation. There was in this case violent and accidental means of 
which there was external and visible evidence. It is clear, reading the two sections 
together, that it is not required, in order to recover under section 5, that there 
shall be total disability to perform any duty cf the claimant’s occupation immedi- 
ately from the time of the accident. The two sections treat of different and dis- 
tinct indemnities, one for immediate total disability, the other for ioss of life, 
hands, feet, and loss of eyesight, resulting within ninety days after the accident. 
Order appealed from is affirmed. 


GARBER vy. EQUITABLE LIFE INS. SOC. No. 30084. 
Supreme Court of Minnesota. Dec. 7, 1934. 
257 Northwestern Reporter 506. 
INS SU Ry ANCE. 

\\here insurer’s agent returned check tendered as premium payment, intorm- 
ing insured that it would be necessary to furnish evidence of insurability to obtain 
reinstatement of health and accident policy, and insured promptly returned doctor’s 

certificate with check which was deposited by insurer’s agent for collection and 
was paid by — premium held accepted so as to work reinstatement of policy 
(Mason's Minn. St. 1927, § 3417, subd. (3) (c) 3). 
(For other cases, see Insurance, Dec. Dig. § 365[2].) 
Syllabus by the Court. 
accident and health insurance policy contained this standard provision 
; by statute: “If default be made in the payment of the agreed premium 
r this policy, the subsequent acceptance of a premium by the insurer or by any 
its duly authorized agents shall reinstate the policy, but only to cover accidental 
thereafter sustained and such sickness as may begin more than ten days 
» date of such acceptance.” Mason’s Minn. St. 1927, § 3417, subd. (3) (c) 
held that the facts show that there was an acceptance of a premium so as 
state the policy, and that defendant is estopped from claiming to the con- 
hence yn findings to the effect that the premium was not so accepted is 
sustained | by the evidence. 
\ppeal from District Court, St. Louis County; C. R. Magney, Judge. 


ction by Nathan §S. Garber against the Equitable Life Insurance Society. 
1 an 1 order denying a new trial after findings in favor of defendant, plaintitf 


Order reversed. 


Hunt & Palmer, of Duluth, for appellant. 

Mitchell, Gillette, Nye & Harries, and W. O. Bissonett, all of Duluth, for 
respondent. 

Hout, Justice. 

Plaintiff appeals from the order denying a new trial, after findings in favor of 
defendant 
__ The action is for the reinstatement of a health and accident policy issued by 
detendant to plaintiff, which defendant has declared terminated for failure to pa; 
the premium on time. The facts are not in dispute and are for the most part in 
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written or printed form. On May 19, 1921, defendant issued its noncancelabi p 
accident and health policy to plaintiff. The yearly premium was $134.30, due and 
payable on the 19th day of May each year, with 31 days of grace during which 
time defendant was entitled to claim interest at the rate of 5 per cent. The pay- f 
ment of the premium kept the insurance in force for twelve months after the date 
upon which the premium became due and payable. It appears that plaintiff usually 
paid the premiums by check, and the bad habit was indulged in of mailing the f 
check on the last day of grace at Duluth, where plaintiff lived, addressed to 
defendant’s state agent at Minneapolis. But each year for several years prior to 

May 19, 1933, the check, when received on the 20th of June, was accepted without 
objection and without requiring interest. Plaintiff's wife, doing business under the t 
name of Garber Bros., attended to the payment of the premiums for at least thre 
years prior to 1933. On the 19th day of June, 1933, the check of Garber Bros, 
signed by Mrs. Garber, was mailed at Duluth, Minn., to defendant’s agent at 
Minneapolis. To the check was pinned a typewritten slip reading: “Please hold 
this check until Tuesday, June 27, 1933.” The check and slip attached reached 
the defendant’s agent in Minneapolis on June 20th. The next day the agent 
returned the check to plaintiff by mail, the letter, dated June 21, 1933, reading 
“Mr. Nathan S. Garber, 1925 W. Sup. St. Duluth, Minnesota, Dear Sir: Re 
Policy H Y 30438. We have your check in the amount of $134.30, which was 
tendered in payment of the annual premium on the above numbered Accident and 
Health Policy due May 19, 1933. With your check you sent us a memorandum 
instructing us to hold this check until Tuesday, June 27. Inasmuch as_ your 
policy would have lapsed by that date, we find it necessary to return your check 
to you. You may return this check to us at the time it is negotiable but it will 
also be necessary for you to furnish us with evidence of your insurability in the 
form of a medical examination. For this purpose you may call upon Dr. F. W. 
Spicer, of Duluth, Minnesota, and the Society will be prepared to pay th 
necessary medical charges. Very Truly yours, J. Y. Cudworth, Cashier.” As 
soon as plaintiff received the letter he went to the doctor named and was 
examined. The doctor stated the result upon a printed blank, evidently furnished 
him by defendant. It is a large sheet, both sides filled with closely printed matier 
and appropriate blank spaces to record the doctor’s findings. It is addressed to 
defendant and is for restoration of Policy H Y 30438, and purports to be signed 
by Nathan §. Garber. The check with this doctor’s report was remailed 
defendant’s agent at Minneapolis. The check was deposited by the agent in a 
Minneapolis bank on June 24 for collection, and was paid by the bank in Duluth 
on which it was drawn, on June 26. The agent mailed plaintiff a receipt dated 
June 23, stating, in substance, that the sum of $134.30 was received only for trans 
mission to the New York office of defendant, and that defendant was not com- 
mitted to the acceptance thereof for the purpose of restoration, or to any exten- 
sion of time for the payment of premium or — and, if not accepted for 
the purpose offered, the amount named would be returned to plaintiff. Nothing 
further transpired till plaintiff received this letter, dated July 12, 1933, from 
defendant’s district manager: “Dear Mr. Garber: We have been advised by our 
Home Office that after giving careful consideration to your application for rein 
statement of your policy No. H Y 30438, which you recently submitted, they are 
unable to approve the restoration of the contract at this time and the policy must 
therefore remain as lapsed. In view of the above facts, we are enclosing check 
for $134.30 in refund of the amount held in suspense on this case. We regrel 
that we are unable to advise you more favorably.” Plaintiff refused the check 
and brought this action. / : 

The trial court made two fact findings adverse to plaintiff which are assaile 
on this appeal as not justified by the evidence. The findings are: 

“4 That according to the terms of said contract of insurance, the annua 
premium of $134.30 hecame due and payable on May 19, 1933, with a Oe n 
for thirty-one day's grace during which said premium might be paid. Phat 
plaintiff did not pay and defendant did not receive the annual aan of $134.51 
on or before June 19, 1933, the last date upon which said scsi could be made 
That default having been made in the payment of said premium, defendat 
declared said contract at an end and notified plaintiff to that effect. 

“5: That after said policy had lapsed because of non-payment of premium, 
the plaintiff applied for restoration of said policy. That defendant accepted trom 
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abie plaintiff plaintiff's check for $134.30, with reservations that if defendant after 
and investigation, refused to grant said restoration, said premium would he returned 
hich to plaintiff. That defendant determined not to permit the restoration of said 
pav- policy and tendered to plaintiff the premium payment of $134.30 
dete The facts stated in the first two sentences of finding 


4 are undeniably accord- 
ng to the evidence. 


Whether the rest of the two findings are supported depends 
more upon the effect to be given to the conduct of plaintiff and defendant's agent 
it Minneapolis when viewed in the light of this standard provision of the policy 
n the exact language of section 3417, subd. (3), (C) 3, Mason’s Minn. 


wt. 
927): “If default be made in the payment of the agreed premium for this policy, 
the subsequent acceptance of a premium by the insurer or by any of its duly 
horized agents shall reinstate the policy, but only to cover accidental injury 
fter sustained and such sickness as may begin more than ten days after 
ate of such acceptance.” It is clear that a mere acceptance of a premium, 
red after the lapse of a policy, ipso facto reinstates the same with th 
| coverage named in the provision. That is, if death results from an 
nt happening after the lapse and before the acceptance of the payment, 
e could be no recovery, nor could a recovery be had for any sickness unless 
iginates 10 days after the payment is accepted. When plaintiff received the 

of the 21st of June returning the check, and directing him to go to the 
for examination, there could have been no other purpose apparent to 
intiff, in view of the provision quoted, than for the company to satisfy itself 
it he was not then suffering from any accidental injury or sickness for which 
i claim could be made if reinstated. The plain inference from the letter is that, 
f the check was returned as negotiable—free from the pinned on slip—it would be 
accepted. It was promptly returned with the doctor’s certificate, and the check 
was deposited for collection by defendant’s agent on June 24, and paid by the bank 
Duluth on which it was drawn 2 days later. We are of the opinion that this 

nstituted an acceptance of the premium by an agent of defendant, within th 

aning of the standard provision of the policy first above quoted. Therefor 
salad the receipt returned to plaintiff, annexing this condition to the acceptance, is of 
matter no force: “Said sum is received only for transmission to the Home Office of the 
- Society in New York for the account of the depositor, and the Society is in no 

vay committed thereby to the acceptance thereof for the purpose offered nor t 
action in the premises, and nothing herein or connected with the receipt of 
ud sum shall be held to waive any default in payment of any premium, interest 

or other sum due, or to extend the time for payment of any premium, interest o1 

sum, or in any manner to affect the rights of the Society under any policy 
ract of insurance or otherwise. If the said ammount be not accepted by the 

for the purpose offered it will be returned to the depositor upon demand.’ 
was nothing in the letter of June 21 suggesting to plaintiff that, if the 
check, accompanied with the doctor’s certificate, was returned as negotiable, it 
would be kept as a deposit on the conditions named in the receipt. Nor does the 
-called application for restoration, a part of the doctor’s certificate, suggest sucli 

use of the check. Its pertinent part reads: “I hereby apply for Restoration under 

poliey H. Y. 30438 which if granted, is not to take effect until premiums, if any, 
with interest where required, have been duly paid during my good health; and | 


hereby agree that the following answers shall be part of this application. All 
said answers are true and are offered to the Society 


overage applied for herein as well as to issue the policy applied for 


applic: 
ee 


ot 
as an inducement to grant 

in any 
pication tor new insurance based on said answers and shall constitute Part II 
1 said application.” There is no claim that any of the many answers were 
or that the doctor’s certificate showed that plaintiff was not insurable, or 
Was not then in good health. 

The de — ant was not bound to accept the premium deposited in the mail at 
Duh uth on the last day of grace. Having done so for several years previously does 
not commit gd mor hee to a continuance of the practice. But whether so mailing the 
check was a good tender we need not decide. The check mailed on the 19th of 
une, with the slip attached to hold until the 27th, was not in accordance with 
previous practice and could not be considered a good tender. But when returned 
“negotiable,” with the doctor’s certificate, in compliance with letter of the 
agent of June 21, the agent then, not only accepted the check, but received pay- 
ment thereon, there was a reinstatement of the policy under the terms thereof 


the 


untrue, 
that he 
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Jennings v. Travelers’ Equitable Ins. Co., 173 Minn. 547, 218 N. W. 104. The cor- 
ditions in the receipt for the $134.30, which the agent sent by mail, of which ‘plain- 
tiff had no knowledge until it reached him, cannot be considered as a proposition 
upon which he consented to tender the check as payment of the premium. The 
only conditions attached to the acceptance of the check by the letter of June 21 was 
that it should be negotiable and that the doctor’s certificate should accompany j; 
Plaintiff accepted that proposition. He at once obtained the certificate of the 
doctor designated by defendant. With that certificate of good health and accepting 
the check, then negotiable, defendant should be held estopped to annex other con- 
ditions to the payment. The letter of June 21 advised plaintiff that his request to 
hold the check until June 27 would be considered as lapsing the policy, but, ii 
plaintiff would take the trouble to obtain a certificate of insurability from. the 
doctor named, then the check would be accepted, if negotiable. Impliedly there 
would be no lapsing, if properly attended to. The check came back “negotiable” 
with the certificate of “insurability.” At least, neither was questioned. That. this 
presents facts which ought to estop defendant from claiming that there was not 
an acceptance of payment of the premium on June 24, when the check was 
deposited for collection, and paid when it reached the bank upon which it was 
drawn, is sustained by George Washington Life Ins. Co. v. Norcross, 178 Ky. 383 
198 S. W. 1156. With reasonable promptness plaintiff began this action aft 
receiving notice of defendant’s refusal to consider the payment made as an accept- 
ance of the premium due and payable May 19, 1933. Under the strict terms of the 
—, there should have been paid, on June 19, interest at 5 per cent. upon the 
$134.30. But defendant’s agent frankly admitted that it was not the practice io 
aoe interest during the grace period. And for the 3 or 4 days’ additional grac 
here involved the amount is so insignificant that neither court nor counsel make 
any point thereof. 

Defendant cites, in support of the findings attacked, Equitable Life Ins. Assu 
Society of U. S. v. Pettid, 40 Ariz. 239, 11 P.(2d) 833; Mutual Life Ins. Co. \ 
Hynson, 171 Ark. 218, 283 S. W. 357; Brown v. Peoples Industrial Life Ins. Co, 
16 La. App. 10, 132 So. 241; Hoyle v. Grange Life Assurance Ass’n, 214 Mi 
603, 183 N. W. 50; Nelson v. Mutual Life Ins. Co., 58 Mont. 153, 190 P. 927, OR: 
New York Life Ins. Co. v. Feicht (D. C.) 29 F.(2d) 318: Exchange Trust C 
v. Capitol Life Ins. Co. (D. C.) 40 F.(2d) 687. None of these cases are for rei 
statement, but all for recovery of the loss covered by the insurer’s policy. If ail 
the facts involved in the decision of the Arizona court are considered, the 
there announced does not show that in the case at bar defendant’s policy 
lapsed. So, also, in the Arkansas decision, there were so many factors differing 
from those here involved that it affords little aid. There was no provision in that 
policy similar to the one quoted first above from the policy in the instant case, 
making acceptance of the premium a reinstatement of the policy. The Louisiana 
case presents a policy widely differing from plaintiff's herein. The Michigan deci- 
sion turned upon the fact whether or not the premium was accepted conditionally 
The jury found there was no condition attached. In the Montana case the policy 
contained a provision for reinstatement within three years upon “evidence ot 
insurability satisfactory to the company.” In the federal case first mentioned the 
policy provided for reinstatement within five years from default, upon written 
application by the insured and upon presentation at the home office of “evidence 
of insurability satisfactory to the company.” The last cited case in the federal 
court involved a policy of like language regarding reinstatement, and the court 
held that the negotiations for reinstatement were in progress when the insured 
died, hence the decision went in favor of the company. 

We think the facts require a finding that when, in response to the let 
defendant’s agent of June 21, plaintiff remitted the check “negotiable” with ti 
doctor’s certificate showing insurability, there was a reinstatement, and that defena- 
ant is estopped from claiming the contrary; therefore the findings mentioned | 
the contrary are not sustained. There is no claim of lack of authority of defend- 
ant’s agent at Minneapolis to accept payment of premiums or to do what he did. 

The order is reversed. 
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Mackprang vy. National Casualty Co. 


MACKPRANG v. NATIONAL CASUALTY CO. No. 29010. 
Supreme Court of Nebraska. Nov. 20, 1934. 
257 Northwestern Reporter 248 
1. INSURANCE. 

Totally disabled insured held not prevented from recovering benefits undet 
health policy for period which insured was “necessarily, continuously and actually 
confined within the house” because he was taken twice in automobile distance of 
few blocks to impart information particularly within his knowledge about business 
with which he had been connected. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

2 INSURANCE. 

Insured’s failure to return check tendered in full settlement of claim undez 
health policy held not to constitute “payment” where insured indicated his intention 
not to so receive it. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Syllabus by the Court. 

1. Where an insured totally disabled is taken twice in a car a distance of a 
few blocks to impart information particularly within his knowledge about a busi- 
ness with which he had been connected, but performs no work, he is not prevented 
as a matter of law from recovery of benefits under health insurance policy for 
period which insured is “necessarily, continuously and actually confined within the 
house ’ 

2. Claimant’s failure to return check tendered in full settlement does not con- 
stitute “payment” where claimant indicates his intention not to so receive it. 

\ppeal from District Court, Saunders County; Hastings, Judge. 

\ction by John H. Mackprang against the National Casualty Company. Judg- 

it for plaintiff, and defendant appeals. 

rmed. 

Chas. H. Slama, of Wahoo, for appellant. 

Hendricks & Kokjer, of Wahoo, for appellee. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, and Paine, JJ., and 
Redick, District Judge. 

Day, Justice. 

This is an action on an insurance policy. Jury was waived, and, upon trial io 
court, judgment was rendered against the insurance company. 

The policy provides for payments for loss of time on account of illness. The 
plaintiff became ill on January 20, 1931, and was confined in a hospital at Roches- 
ter, Minnesota, until March 5, 1931. During this time, he had an operation, and a 
drainage tube was inserted in his abdomen, connected with his bladder. He was 
broweht to his home in Cedar Bluffs in an ambulance where he remained until 
June 8 when he was taken to Clarkson Hospital in Omaha. On June 15, he was 
returned home, but, on July 6, he was again taken to Clarkson Hospital where he 
underwent another operation. He remained in the hospital until August 1, after 
which he returned to his home. 

The plaintiff claims that he was totally disabled and continuously confined 
within the house or in the hospitals on account of said sickness from January 20, 
1931, to December 3, 1931, and during this time was regularly visited by a legally 
qualified physician. Under the provisions of the policy, the insured was required 
to be “necessarily, continuously and actually confined within the house, and therein 
regularly visited by a legally qualified physician,” to recover for a confining ill- 
ness. The defendant contends that from March 26 to-June 8, the plaintiff was not 
so confined within the house. For an illness “necessarily, continuously and actualiy 
confined within the house,” the policy provided indemnity for a period of 100 
weeks. For a nonconfining illness, the company’s liability is only for 10 weeks. 
The insurance company contends that its liability in this case is for a confining 
illness from January 20 to March 26 and a nonconfining illness from March 26. 
The defendant sent the plaintiff its check computed upon this basis. The plaintiff 
did not return the check, but notified the company he would not accept it as full 
settlement and brought this action to recover the weekly indemnity for the full 
period upon the claim that he was confined within the house according to the terms 
ot the contract all of the time. 

The controversy concerns the nature of the plaintiff’s illness from March 26, 





820 


20 The Insurance Law Journal, Vol. 84 [April, 1935 


1931, until June 8, 1931. If the plaintiff was necessarily, continuously and actually 


confined within the house during this period, the judgment should be affirmed. 
There are two occasions upon which the defendant relies principally to establis| 
that plaintiff was nonconfined within the house. The plaintiff had been bookkeepe- 
of the Bank of Cedar Bluffs that failed in January, 1930. His physician was chair 
man of the depositors’ committee. The committee did not understand some things 
about the books of the bank, and the plaintiff was taken to the bank on March 
26, 1931, for the purpose of explaining to and assisting the committee. The plain- 
tiff was also village treasurer and at another time went to the bank to get the 
bookkeeper to make out his report as such treasurer. These were situations which 
would make unusual appeal to the plaintiff. These are the only two trips from the 
home during that time that are supported by positive and direct evidence. Infer- 
ences are drawn from the defendant that the plaintiff would make other trips but 
are not supported by any evidence, and the plaintiff was not asked directly con- 
cerning them when he was on the witness-stand. It appears that the plaintiff was 
upon a few occasions out on the porch in the sunshine. Certain statements made 
by the plaintiff to the defendant and other insurance companies said that he was 
not actually confined all of the time. The defendant would create the impression 
that the plaintiff during this period was convalescing and that his condition was 
improving every day. This was not the case. When the plaintiff came home from 
Kochester on March 5, he had a tube inserted through his abdomen into his 
bladder. A future operation was necessary when his strength could be increased 
sutiiciently. The plaintiff's disability 


was one illness lasting from January 20 %o 
December 3 and 


was not one illness from which he recovered, and then another. 
The plaintiff was suffering from a serious illness. He suffered great pain and 
hypodermics were frequently necessary during all this period. In addition to th 
operation in Rochester, it was necessary that he have an operation upon his 
prostate. He was actually within the house al! of the time except on the occasions 
heretofore noted and most of the time he was in bed or on a couch. The serious- 
ness of his illness is important only as throwing light upon the question as to 
whether or not he was continuously confined. Upon the two occasions when the 
plaintiff was taken from the house, he performed no services except that of 
imparting to others information which was peculiarly within his own knowledge. 
The effort required for either trip was not equal to that required in making the 
trip from Rochester, Minnesota, to his home, nor that required by him in making 
the two round trips to the Clarkson Hospital in Omaha. 

The insurance company does not contend that the removal of plaintiif to tne 
hospital in Omaha and back to his home upon two occasions broke the continuity 
of his confinement “within the house,” but rests its case upon what transpired 
from March 26 to June 8 at plaintiff's home in Cedar Bluffs. 7 

In Breil v. Claus Groth Plattsdutschen Vereen, 84 Neb. 155, 120 N. W. 03, 
23 L. R. A. (N. S.) 359, 18 Ann. Cas. 1110, this court held that a member of a 
mutual fraternal society which provided for sick benefits for members whose 
sickness was such that he “must remain constantly in the house,” and under oy 
care and treatment of a registered physician, could recover, “although at intervals 
he may occasionally step into his yard, or make visits to his physician, or other 
short and unusual trips.” The basis of this decision was that the insured was 
unable to resume the ordinary duties and pleasures of life. It was not judicially 
determined by strict construction of words that confinement in the house meant 
confinement within the four walls. At the time the Breil Case was decided the 
language used here, “within the house,” had not been passed upon by the courts 
It has been inserted in insurance policies to limit liability in recent years. Whil: 
the language of the Breil Case is similar, vet that case determined that it referred 
to a degree of disability. Until recently, the language usually used was “confined 
to the house” and this was construed liberally, and, ordinarily, one was held 
entitled to recover even though he left the house. 

The cases directly in point seem to be in hopeless conflict. Rocci vy. Massa- 
chusetts Accident Co., 222 Mass. 336, 110 N. E. 972, Ann. Cas. 1918C, 529, holds 
that “continuously confined within the house” in its common significance meals 
uninterruptedly, an unbroken sequence, without intermission or cessation, without 
intervening time; that it should not be given a constricted interpretation as applied 
to the subject-matter such as to prevent removal of one ill from home to hospital 
and back again, or from one house to another in case of some exigency. This same 
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it necessary that he should be carried to the other house though he was sick t 
the required extent.” The appellant relies upon this case, but it will be seen by 


Mackprang v. National Casualty Co. 821 


was before the court “on a second appeal, Rocci v. Massachusetts Accident 
226 Mass. 545, 116 N. E. 477, 479, where the court held: “Ordinarily a per- 
confined to the house by sickness is confined to one house. But if an exigencs 
ises one confined to the house by sickness * * * can be carried to anothei 
use. Where a person confined * * * te the house by sickness is carried to 
her house * * * it is a question for the jury whether the fact that he 
arried to the other house showed that he was not sick to the degree described 
e one hand or on the other hand whether there was an exigency which made 


regoing quotation that the court uses the words “to the house” when the 
used “within the house.” The court was not as careful in its language as 
insurance company, which would*indicate that degree of illness was a con- 
ing factor. The majority of courts hold that the words “confined to” do not 
actual confinement within the four walls, but a degree of sickness. See note 
Cas. 1915A, 262. But a different view is held by some courts to the effect 
the insured must substantially comply with this restriction to recover, as in 
Casualty Co. of America, 131 Md. 449, 102 A. 546, L. R. A. 19185, 
which case the insured visited his physician daily, played golf, and took 
\tlantic City. After all, it seems that the only logical distinction between 
must rest upon the facts. 
examination of the few cases where the exact language of the policy here 


is considered by the court show a wide divergence. A careful reading of thesc 


. discloses that the decision in each case was justified by the facts. The con- 
arises only in an effort to harmonize the general rules announced. In 
Union Mutual Casualty Co., 207 Iowa, 977, 222 N. W. 25, 30, 61 A. L. R. 

was held that “continuously confined within the house” covered the period 

d was in a hospital, and for such time as he was temporarily absent from 
house to consult a physician in the town where he lived, and covers journeys 
le by him under the advice of a physician in quest of his health to distant 
where he was confined in a hospital. How much of the time an insured is 


ubstantially confined within the house and entitled to recover indemnity under the 


uage of the policy is a question of fact for the jury, say the Iowa court. 

recovery was not allowed for a period of convalescence when he was out-ot 
doors a large part of the day, drove his car several thousand miles, and sought 
employ nieal elsewhere. This lowa case reviews many cases on conlinement to the 
ouse. It also cites Jentz v. National Casualty Co., 52 N. D. 688, 204 N. W. 344, 

, in which the policy used the clause ‘ ‘continuously and actually confined within 

louse,” and the court approved an instruction to the effect that because a 

is unable to walk from his home to his doctor’s office for treatment or to take 

ailroad train to a hospital for treatment does not necessarily break the con- 
ity of the confinement to the house. 

\ recent case, Massachusetts Protective Ass’n vy. Oden, 186 Ark. 844, 56 
S.W.(2d) 425, indicates the wide diversity of views upon this question. There the 
insured, who was totally disabled, on advice of physicians, took frequent short 
automobile rides and a train trip to the seashore, was held not precluded from 
recovery under the policy for necessary confinement within the house. 

It is insisted that the parties have a right to make a contract in any form 
they desire. There can be no question as to this rule. It is likewise true that the 
court cannot rewrite or extend the contract. But an insurance contract is never 

le as a result of negotiation and discussion between the parties. The contract 

its restrictions and limitations is not as well understood by the insured as by 

the insurer. The appellant’s attorney in oral argument stated that this was a cheap 
policy of limited liability ($57 a year). The insured bought what he thought was 
protection against loss from disability. He was taken from the house on urgent 
necessity of a quasi-public business, that of a bank of which he had been book- 
keeper. He performed no work, nor is it contended that he was able to do so, but 
—— information about the bank to a depositors’ committee. This served no 
irpose of his own. Another time he was taken to the bank for a similar purpose 
Sitice to the village finances of which he was treasurer. His physician, says the 
appellant, stated it would not hurt him. It 1s true he did not die as a result of 
the exposure. He was not going about freely either for pleasure or for business. 
But from the date of these unusual trips the insurance company seeks to deter- 
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mine its liability under the policy, although the plainfiff was totally disabled for 
weeks thereafter. We are impressed by the language of Garvin v. Union Mutual 
Casualty Co., supra: “‘Strictly and continuously confined within the house,’ in its 
most literal interpretation, would require that the insured stay constantly within 
the four walls of the house. Such an interpretation would prevent recovery if an 
emergency, such as a fire, should arise, and the insured be removed from the 
house. It would preclude recovery in the event of transportation in an ambulance 
to a hospital, even for emergency treatment. It would bar recovery if the insured 
sat upon an uninclosed porch of the house, or slept upon a sleeping porch that 
was not ‘inclosed within the house.’ Such narrow and limited construction should 
not be adopted in the interpretation of contracts of this character.” See annota 
tion 61 A. L. R. 642 

[1] Again, let us add that one who is sick is usually optimistic about his con- 
dition. The strict interpretation suggested by the defendant would terminate lia- 
bility if one who had been ill overestimated his strength and left the house with 
the result that he was forced to return soon. We are disposed to adopt the view 
expressed in some of the cases against a narrow and constricted interpretation of 
the policy. Where an insured, totally disabled, is taken twice in a car a distance 
of a few blocks for a short time to impari information particularly within | 
knowledge about a business with which he had been connected, but performs 
work, he is not prevented from recovery of benefits under a health insu 
policy for period which insured is “necessarily, continuously and actually con 
within the house.” 

Under the circumstances in this case, the insured made an unusual trip, not 
for his own interest or pleasure, but to assist others by imparting information 
about the bank and about the village treasurer’s books. To terminate his insurance 
under these facts would be to penalize him for making an extraordinary effor 
\fter all, it is a question of fact which was submitted to the trial court inst 
of a jury. The evidence supports the finding, and it will not be disturbed. 

|2] The insurance company sent plaintiff a check in full settlement of its 
bility under the policy according to its interpretation. The insured did not return 
the check, although he notified the company that he would not accept it in settle- 
ment. This action was subsequently brought to recover a larger amount. T 
ancl was tendered back in court and is an exhibit in the bill of exceptions. 
defendant insists that failure to return this check constitutes ee This case 
comes clearly within the rule announced in’ Babson v. Crete Mills, 123 Neb. 17, 
242 N. W. 418, and as applied to the facts in this case is: Generally, claimant's 
failure to return check tendered in full settlement does not constitute “payment” 
where claimant indicates his intention not to so receive it. 

This was a law action, tried to the court without a jury. We find no reve: 
error in the record. 

Affirmed. 


CLOTT v. PRUDENTIAL INS. CO. OF AMERICA. No. 430. 
Supreme Court of New Jersey. Nov. 10, 1934. 
175 Atlantic Reporter 203. 

4. INSURANCE. 
Under life policy obligating insurer to pay total and permanent disabil 
benefits and absolving insurer from further monthly payments if disability ceases, 
insured held entitled to recover for total and permanent disability notwithstanding 

that at time action was commenced disability had ceased. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

INSURANCE. 

If there is doubt as to sense in which parties employed language of life policy 
and it is fairly susceptible of two interpretations, one more favorable to insured 
will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from District Court of Bayonne. 

Action by Bene Clott against the Prudential Insurance Company of America, 
a body corporate. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued May term, 1934, before Trenchard, Heher, and Perskie, JJ. 





Acc. | Clott v. Prudential Ins. Co. of America 


Perkins, Drewen & Nugent, of Jersey City, for appellant. 

George G. Tennant, of Jersey City, for respondent. 

HEHER, Justice. 

The sole question raised by this appeal is the construction of the following 
disability benefit provision incorporated in a policy of life insurance issued by 
appe llant to respondent: 

“If due proof of total and permanent disability has not been previously fur- 
nished, and if the insured shall furnish due proof that he has been totally disabled 
* * * to such an extent that he was rendered wholly and continuously unable 
to engage in any occupation or perform any work for any kind of compensation 
of financial value during a period of 90 consecutive days, * * * such disability 
shall be presumed to be permanent, and the company will upon receipt of such 
proof grant the disability benefits provided, subject to all other provisions of said 
clause, including those relating to proof of continuance of disability. 

‘Any disability benefits granted (hereunder) * * * will be granted from 
the commencement of total and permanent disability as defined, any other pro- 
visions in said clause to the contrary notwithstanding.” 

A subsequent clause imposes upon the insured the obligation, upon demand by 
the insurer, “at any time during such disability, and before the company’s liability 
hereunder has ceased,” to “furnish due proof that he (or she) actually continues 
in a state of disability, as defined above,” in default of which the insured “shall 
be deemed to have recovered from such state of disability,” and, in that event, “uo 
further premiums shall be waived, and no further monthly payments shall be 
made.” 

It is stipulated that the insured “was totally disabled from performing any 
ork for compensation of financial value for a period of more than ninety days 
n the year 1931”; and that ‘ ‘proof of alleged total disability has been furnished 
) the defendant by the plaintiff.” It is conceded that this disability terminated in 
| 1931, and the insistence of appellant is that, the disability having ended 

the commencement of this suit (the action was commenced on October 26, 

here is no cause of action under the policy. It is maintained that the dis- 

sane be existent when the suit is commenced, and that “there was no inten- 
presume a disability to be permanent when by the proof offered by the 

uff tlfe disability had already ceased to exist.” 
But such a construction does violence to the letter and spirit of the 

t. The cardinal rule, in the interpretation of contracts, is to ascertain and 
give effect to the common intention of the parties, so far as that intention may be 
effectuated without infringing legal principles. The standard of interpretation of 
an integrated agreement is the meaning that would be attached to the integration 
y a reasonably intelligent person acquainted with all operative usages and know- 

: all the circumstances prior to and contemporaneous with the making of the 
other than oral statements by the parties of what they intended it to 
except where it produces an ambiguous result, or is excluded by rule of 
stablishing a definite meaning. This is termed a primary rule of interpretation 

h is always applicable, whether the writing seems clear or ambiguous. The 
scertainment of the expressed intention of the parties is the prime object of the 


TT 


nterpretation of all written contracts. Corn Exchange Bank v. Taubel (N. J. Err. 
& App.) 173 A. 55. 
It is clear that, in the absence of “due proof of total and permanent dis- 
bility,” proof of continuous total disablement, for a period of ninety consecutive 
suttices to — the insured to disability benefits from the commencement 
hat period. That is the equivalent, during the period of continuous total dis- 
of permanency within the intendment of the policy provisions. Continuous 
total disability for the designated period raises the presumption of permanency, 
ithin the meaning of the clause granting disability benefits, and, upon receipt of 
f thereof, the insurer becomes obligated, to make payment of the stipulated 
enefits until this state of continuous total disability shall have terminated. Ir. 
event of the failure of the insured, upon the demand of the insurer, to submit 
proof that = continues in a state of disability, as therein defined, he shall be 
deemed to have recovered from “such state of disability,” and the insurer shall 
then be eate from the obligation of making “further monthly payments.” 
[4] Apparent permanent disability, inferred from a state of continuous total 
disability for the time prescribed, furnishes the basis of liability for such benefits. 
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Phe liability continues until the termination of the condition which, by the express 


terms of the contract, gives rise to this inference. Continuous total disability f 
this period confers upon the insured the absolute and indefeasible right to benc- 
fits from the beginning of the period until such period of total disability shall 
have ended. If and when that time arrives, the insurer is absolved from the 
obligation to pay, not disability benefits which had accrued, but merely “further 
monthly payments.” This is patently the sense of the language emploved. Th 
object of this clause was to make immediately available to the insured, after the 
expiration of the prescribed period of total continuous disability, monthly benefits 
during the period of seeming permanent disability. The sole determinative of this 
condition is total disability during the mentioned period. The right to benefits, by 
the express provision of the policy, becomes fixed and absolute at the termination 
ot that period. 

if the construction suggested by appellant were adopted, the insured y 
ave, at the expiration of the contract period, mercly an apparent right to ben 
which would be defeated by proofs, ag a complete recovery at some subse- 
quent time. In other words, there would be, as to the whole period of disability 
a mere rebuttable presumption of scoiaaeney. But this is clearly not th nse of 
the words used. The right to benefits would, in that event, be a mere defeasibl 

If it were later disclosed, no matter when, that the condition was impei 
manent, the right of action would be defeated. No such purpose is expres 
the contract, or is fairly to be implied from the language used. 

15, 6] Bu if there is doubt as to the sense in which the parties employed th 
language in question, and it is fairly susceptible of two interpretations, the on 
more favorable to the insured will be adopted. A secondary rule of construction, 

by 


} 
il 


nm aid 


n aid of the application of the foregoing standard of interpretation, is that, wher 
words or other manifestations of intention bear more than one reasonable meat 
Ing, an interpretation is adopted which operates more strongly against the part 
from whom they proceed, unless ory! use by him is prescribed by law. Rockmiss 
v. New Jersey Manufacturers’ Ass’n F. Ins. Co., 112 N. J. Law, 136, 169 A. 663: 
Vailsburg Motor Corp. v. Fidelity & Casualty Co., 110 N. J. Law, 209, 164 A. 408; 
\merican Law Institute Restatement, Contracts, vol. 1, § 236. It results that the 
court below correctly interpreted the contract. 
Judgment affirmed, with costs. 


LACKO v. WASHINGTON NAT. INS. 
Superior Court of Pennsylvania. Nov. 22, 
175 Atlantic Reporter 300. 
INSURANCE. 
\Whether insured’s tuberculosis had its inception prior to date when reinstated 
health and accident policy became effective, more than 10 days after payment 01 
premium, held for jury. 


g 


(For other cases, see Insurance, Dec. Dig. § 370.) 


Appeal No. 31, April term, 1935, from judgment of Court of Common Pleas, 
\llegheny County, No. 1938, January term, 1932; Ralph H. Smith, Judge 
Assumpsit by Frank H. Lacko against the Washington National Insurat 
Company, on a combination health and accident policy for health benefits amount: 
ing to $600. Verdict and judgment for plaintiff for $672, and defendant appeals 
\ftirmed. 
Argued before 2 a Cunningham, Baldrige, Stadtfeld, Parker, and James, J) 
Elverton H. Wicks, of Pittsburgh, for appellant. 
Rk. E. Anderson and John B. McAdoo, both of Pittsburgh, for appelle« 
STADTFELD, Judge. 
This was an action of assumpsit on a combination health and accident polic) 
health benefits amounting to $600. 
Plaintiff's second amended statement averred, inter alia, the issuing on April 
15, 1931, to plaintiff, of the policy in suit; that premiums were paid, $5.20 on 
April 8, 1931, $5.20 on May 5, 1931, and $5.20 on May 29, 1931; that payments 
were made after May 29, 1931, but were subsequently returned to the insured; 
that plaintiff, between May 19, 1931, and June 26, 1931, developed or contracted 
tuberculosis; that he has been totally and continuously disabled from pertorming 
any work, and is under the care, and attendance once in every seven days, a 
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egally qualified physician; that the disability began May 19, 1931, and has con- 
tinued to the present time; that he has been confined since August 1, 1931, by 
reason Of said sickness, in the Tuberculosis League Hospital at Pittsburgh; that, 
May 20th, through his brother, and on or about May 27, and on or about June 
through his father, plaintiff gave verbal notice to the manager of defendant's 
fice at Pittsburgh of the said sickness; that the said manager notified plaintiti 
that the company was under no liability to pay the indemnity contracted for, by 
reason of the fact that the defendant company believes the illness had been con- 
tracted within thirty days after April 15, 1931, and that it relied upon paragraph 
H in the policy providing that the sickness must be contracted after thirty days 
from the date thereof; that plaintiff claimed the sum of $600, being the confining 
ss indemnity for the six months beginning May 19, 1931, and the further sum 
$200 indemnity under the double hospitai indemnity provided in paragraph L 
the policy. 
The following are excerpts from the policy, material to the issues involved: 
“Confining Illness Indemnity. 


H) At the rate of one hundred dollars per month for the number of con- 
secutive days, and not exceeding six months, that the Insured is necessarily, totaily 
and continuously confined within the house and is under the care of and visited 
n the house at least once in each seven days by a legally qualified physician by 
reason of sickness or disease that is not venereal in character and is contracted 
and begins during the life of this policy and after thirty days from date hereof 

“Standard Provisions. 

“3. If default be made in the payment of the agreed premium for this policy 
the subsequent acceptance of a premium by the Company or by any 
authorized agents shall reinstate the policy but only to 
thereafter sustained and such sickness as may begin more 
late of such acceptance. eT 


’ y of its duly 
cover accidental injury 
than ten days after the 


The athidavit of defense admitted the issuing of the policy; averred that the 
payment of premium under date of May 29, 1931, $5.20, was rejected by the com- 
pany and returned to plaintiff: denied that plaintiff contracted tuberculosis between 
May 19, 1931, and June 26, 1931, and averred that plaintiff contracted the same a 
considerab le length of time prior to May 19, 1931; admits that, by reason of said 

Iness, plaintiff has been disabled and is under ‘the care of a legally qualified 
heii but denies that said disability began on May 19, 1931, and avers that 
t began at a date prior thereto: admits the confinement in the hospital; admits 
receipt of notice of the alleged illness, but not of the illness for which claim is 
made. Defendant further avers that, by reason of the fact that the premium for 
the month of May was not paid until May 5th, the first effective date after May 
Ist when the policy came into force and effect, placing any liability on the defend- 
ant, was full ten days beyond May 3th, or May 16th; that defendant was sick 

tuberculosis prior to May 15, 1931; that on May 15, 1931, piaintiff consulted 
lysician, Dr. Campbell, and that at that time he had a fever, pain, cough, 
chills, and bloody sputum, and that said physician prescribed for him at that time; 
that said tuberculosis had been contracted by plaintiff a period of several weeks 
ind perhaps months prior thereto, and that plaintiff was suffering from said tuber- 
ulosis at and prior to May 5, 1931: and that therefore defendant 


is not liable 
inder said policy by reason of “Standard Provision No. 3.” 


0. 


lhe case came on for trial before a court and a jury. The claim for $200 
louble hospital indemnity was abandoned at the trial. 


The facts are undisputed that about May 15th the plaintiff consulted his fam- 

physician complaining of general disability and the fact that he was “catching 
old.” He was ordered by his physician to 1eturn home, to rest, and to take 3 
prescription which was given him, and, if he did not feel better within a fev 
days, to call the doctor. The plaintiff did not carry out the instructions given by 
his physician, but returned to work. On May 19, 1931, he was taken home fromm 
his work after a collapse at work, placed in bed, and his case diagnosed by thx 
hysician immediately called as lobar pneumonia. In the course of the treatment 
lobar pneumonia, another physician was called who indicated that he believed 
pneumonia to be tubercular in character. After convalescence from pneumonia, 
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his family physician caused sputum examinations to be made, and then diagnosed 
his continued condition as one of tuberculosis. 

Plaintiff, on his own behalf, testified that he had not been sick prior to May 
15th, and that he did not have a cough prior to said date, and not between April 
15th, the date of the policy, and May lst, and that he was well until May 19th. 

Dr. Robert A. Campbell, a witness on behalf of plaintiff, and who had been 
practicing about forty years, testified that he had been the family physician for a 
good many years; that plaintiff came to his office on May 15th and was examined 
by him; that he thought he might have a slight attack of grippe; that he did not 
seem to be very sick at all; that the lobar pneumonia which he diagnosed on 
May 19th ran its regular course; that on May 15th there was “nothing you would 
suppose or cause you to suspect that there was any tuberculosis there”; the first 
time he suspected that plaintiff might have secondary infection of tuberculosis was 
after the 19th, “during his pneumonia attack on account of spitting of large quan- 
tity of blood different times. We then commenced to think there was possibility”; 
but “Not positively, until he was, however, over the pneumonia, until after I had 
the sputum examined,” well on in June; that you cannot be sure there is tuber- 
culosis until the sputum test is taken; that pneumonia may so damage the lung that 
tuberculosis may show up or appear; that is what he thought occurred in this case. 

Dr. George E. Martin, assistant physician in charge of Tuberculosis League 
Hospital, where plaintiff was and had been a tubercular patient since July 15, 
1931, a witness on behalf of defendant, produced in court the history of plaintiff's 
illness, showing that plaintiff had a cough as early as May 1, 1931, for which he 
had been treated for bronchitis, and on May 19, 1931, plaintiff expectorated a 
large mouthful of blood; was diagnosed as pneumonia on that day: on May 2lst 
he had another hemorrhage; that he could not-say surely when plaintiff contracted 
tuberculosis; that “tuberculosis had no definite incubation period,” and for that 
reason could not give a definite answer; “the only thing is that starting with this 
history of the cough all during May, I think it would be reasonable to think he 
might have had bronchitis, but, however, even to say what the real diagnosis was, 
it is probable that was the beginning of the tuberculosis at that time. 

“Q. Well, is there any proof it was prior to May 20th when you say you knew 
he positively did have tuberculosis, basing your answer on what I read to you of 
the statement of Dr. Saska? A. No, I don’t think I can say any number of days 
there, * * 4 

“Q. State whether or not you could say definitely if he had tuberculosis one 
week prior to the condition which I have read to you? A. Well, the duration oj 
that pneumonia—that probably was tuberculosis pneumonia, although there would 
be no way of knowing it until the sputum was examined. When Dr. Saska found 
positive sputum, that then pneumonia probably was tuberculosis pneumonia. ; 

“O. How many days prior to that inspection would tuberculosis be present‘ 
A. I could not say, sir. It may have been there latent for a long time, or he may 
have had a prolonged infection down to the pneumonia, and the result right away. 
There could not he any definite time there that I know. * * * 

“By the Court. Q. I mean, do you say that the cough would be the begin- 
nine of the tuberculosis or you just now think it would be? A. Just think it 
would be—it would be reasonable to suppose it was.” 

Dr. August Saska, called on behalf of defendant, a practicing physician 01 
seveteen years’ experience, who devoted a great deal of his time to .tuberculosis, 
testified that he examined plaintiff on May 20, 1931, at the request of Dr. Camp- 
bell, also on May 25th and June 7th. He testified: 

“I diagnosed it as an acute form of tuberculosis, which we call pneumont 
form. Now, tuberculosis starts in different forms. It may start as a chrome torm 
from an ordinary cough, which is first a cough, or it may start as pneumonia, 
it may start as a hemorrhage. That is, I diagnosed his as pneumomic form 0% 
tuberculosis, which resembles pneumonia. 

“Q. Taking into consideration these examinations you made, and the condition 
vou found on May 20th, how long prior to that time would you say he had tuber- 
culosis?. A. I do not know. The acute form which I diagnosed 1 think was only 
a day old.” 

Under this testimony there arose a clear question of fact which was suib- 
mitted to the jury in a fair and comprehensive charge. A request for binding 
instructions was refused. The question was strictly limited to whether or not the 
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Acc. | Brady Mut. Life Ins. Ass’n v. Smith 827 


tuberculosis had its inception prior to midnight of May 15, 1931, the day upon 
which the policy again became effective after its restoration by payment of the 
premium on May 5, 1931, under paragraph 3 of the standard provisions. The jury 
found in favor of plaintiff. A motion for judgment non obstante veredicto was 
overruled in an opinion by Smith, J. We see no error in the disposition of the 
case by the lower court. 

The assignment of error is overruled, and judgment affirmed. 


BRADY MUT. LIFE INS. ASS’N v. SMITH. No. 8020. 
Court of Civil Appeals of Texas. Austin. Nov. 7, 1934. 
76 Southwestern Reporter (2d) 231. 
INSURANCE. 


Under application for life policy containing warranty that all answers to 
questions were correct, insured did not warrant that insurer’s agent had correctly 
written his answers, but only that his answers, as made by him, were correct. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

3. INSURANCE. 

Where insured made truthfyl answers to questions in application, but answers 

were incorrectly transcribed by agent, life insurer held estopped to assert their 


falsity as defense to policy. 

For other cases, see Insurance, Dec. Dig. § 379[4].) 

\ppeal from San Saba County Court; R. E. Gray, Judge. 

Action by George Spencer Smith against the Brady Mutual Life Insurance 
\ssociation. From a judgment in favor of plaintiff, defendant appeais. 

\thrmed. 

Shropshire & Sanders, of Brady, for appellant. 

J. Mitch Johnson, of San Saba, for appellee. 

Bair, Justice. 

Appellee sued appellant on its policy of insurance, providing for payment of 
$200 for loss of his eye; and recovered judgment both in the justice and county 
court for $200; hence this appeal. 

[1] All pleadings in the justice court were oral. By written answer in_ ti 
county court, appellant alleged that appellee procured the insurance by his false 
atswers to a question in the application therefor, reading : “Have you ever had 
I have cancer?” to which appellee answered, “No”; that the loss of 

lee’s eye was due to cancerous infection, which obtained and was known to 

n he made said answer. In reply, appellee filed a general denial and 

intiff's Sworn Denial by Affidavit,” alleging that the answer “No” to the 

about cancer was written in the application by appellant’s agent Hayes, 

hat appellee told him in answer to said question that “Dr. A. L. Anderson 

srownwood told me I had a skin cancer upon my eye.” The jury found that 

appellee so advised the agent of appellant at the time he took the application for 
the insurance, and accordingly the defense ot fraud was denied. 

\ppellant complains that the pleadings of appellee were insufficient to admit 
hjection evidence to the effect that appellee advised the agent of appellant 
time he took the application for the insurance that Dr. Anderson told him 

had a skin cancer on his eye, which later had to be removed because of the 

neerous infection; and that appellee did not know the agent had incorrectly 
\ritten the answer in the application until after he had lost his eye and sought to 
lect the insurance. Appellant says that, after it set up the defense of fraud 
because of the false answer concerning cancer, then, before appellee could avail 
himself of the aforementioned evidence, he was required to allege that the answer 
to the question was correctly given by him, but incorrectly entered in the applica- 
n by the agent of appellant, alleging such specific facts or circumstances as 

1 constitute the agent’s acts fraud or mistake, or as would create an estoppel. 

ippellee was required to plead, either orally or in writing, other than a 
general denial of the fraud plead by appellant, in order to avail himself of the 
testimony referred to, on which question we do not need to pass, it is manifest 
that he did plead in substance what appellant contends he should have alleged, 
and iis pleadings were sufficient. 

|2.3] But appellant says that, since the application, which was a part of the 
rance contract, contained the representation or warranty that all answers te 
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questions were true and correct, the aforementioned evidence would vary the terms 
of the written contract, and was therefore not admissible, absent pleadings of 
appellee that the acts of the agent incorrectly transcribing the answers would con- 
stitute fraud or mistake, or would create an estoppel. This contention simply raises 
in another way the question of the sufficiency of appellee’s pleadings, and is not 
sustained, because appellee’s pleadings were sufficient. If, however, it be the con 
tention of appellant that in any event the evidence referred to was not admissible, 
because it varied the terms of the written contract, then such contention is nor 
sustained. Appellee did not warrant that the agent of appellant had correctiy 
written his answers; but only that his answers, as made by him, were true and 
correct; and the law is settled that, where the insured makes truthful answers 
the questions contained in the application for insurance, but his answers are incor- 
rectly transcribed by the agent taking the application for the insurer, the insurer 
is estopped to assert their falsity as a defense to the policy. Schumann v. Brown- 
wood Mutual Life Insurance Association (Tex. Com. App.), 286 S. W. 200, 
Washington National Ins. Co. v. Brock (Tex. Civ. App.) 60 S.W.(2d) 861, writ 
refused. 

The judgment of the trial court will be affirmed. 

\ffirmed. 





Clark v. North River Ins. Co. 


CLARK v. NORTH RIVER INS. CO. No. 20512. 
* Districce Court, W. D. Washington, N. D. Oct. 20, 1934. 
8 Federal Supplement 394. 

1, INSURANCE. 

Where locomotive covered by fire policy was marooned due to destruction of 
bridges by fire, and cost «f repairing bridges was greater than value of locomotive, 
alue of locomotive was destroyed directly and proximately by fire which des- 
troved bridges, so that insured could recover total value of locomotive. 


(For other cases, see Insurance, Dec. Dig. § 427.) 
2, INSURANCE. 


In construing insurance contract, specific provisions must control over general 


provis! ns. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3, INSURANCE 
Under policy insuring against loss or damage caused by fire and covering le 
cal liability of insured on logging cars owned by others, liability of insured and 
ot loss or damage was thing insured against. 
For other cases, see Insurance, Dec. Dig. § 514.) 
4, INSURANCE. 
\\here fire policy covered legal lability of insured on logging cars owned hy 
others, and insurer settled directly with owner of logging cars destroyed by fire, 
wvner released insured from liability therefor, insured could not recover for 
logging cars. 
(For other cases, see Insurance, Dec. Dig. § 514.) 
Suit by Guy H. Clark, as receiver of the Montborne Lumber Company, against 
the North River Insurance Company. 
ludgment in accordance with opinion. 
C. |. Henderson and Alfred McBee, both of Mt. Vernon, Wash., for plaintiff. 
L.. B. daPonte and Robert S. Macfarlane, both of Seattle, Wash., and Sawyer 
& Cluff, of San Francisco, Cal., for defendant. 
Bowen, District Judge. 
The Montborne Lumber Company, of which the plaintiff is receiver, procured 
a policy of insurance from the defendant insuring the lumber company against loss 
or damage caused by fire, derailment, or collision, collapse of bridges, lightning, 
‘lone, tornado, and flood, covering a Shay locomotive engine owned by the lum- 
r company, valued at $7,000, and twelve logging flat cars loaned by Northern Pa- 
> Railway Company to the lumber company under a sort of license or bailment 
wreement requiring the lumber company to pay the railway company for all dam- 
ages which the cars might sustain from any cause while in the possession of the 
uN mpany. The policy had attached to it the following indorsement in writ- 
is also understood and agreed that this policy covers the legal liability 
e assured on logging cars owned by others * * *.” 
ile the policy was in force, a forest fire destroyed bridges on the lumber 
s railroad, marooning the locomotive up in the woods, and it would have 
to repair the bridges for the purpose of bringing the locomotive out of 
than the locomotive is worth, it being agreed that its value is $7,000. The 
s and damage caused by derailment and/or the fire to the logging flat cars 
to the railway company was the total sum of $8,000. The locomotive 
never in contact with the fire and sustained no physical damage as a 
he fire, but the destruction of the railroad bridges was caused by the fire. 
aintiff, as receiver of the lumber company, sued the defendant under 
tor $7,000, the total value of the locomotive owned by it, and for $8,000 
ss and damage to the logging flat cars owned by the railway company, 
is to the flat cars “that as a result of said damage to said cars “that as a 
‘i said damage to said cars, the said assured has been and is now unable to 
he same to the Northern Pacific Railway Company in as good condition as 
the time of delivery to assured, or at all, and that by reason of said 
red is legally liable to said Northern Pacific Railway Company in ex- 
.” The case was tried before the court without a jury, on stipulated 
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facts. The defendant has never paid anything on account of the locomotive, but 
the defendant settled with the railway company direct for the damage to the log- 
ging flat cars, and the railway company filed in the receivership proceedings a re- 
lease and discharge of the lumber company and its receiver, the plaintiff, in re- 
spect to any and all legal liability for and on account of the said cars. 

As to the locomotive, the liability of the defendant insurance company in this 
case depends upon whether or not the loss or damage sued for (the total value of 
the locomotive) was proximately caused by the fire, which did no physical dam- 
age to the locomotive itself, but which did destroy the bridges and thereby made 
it impossible to bring the locomotive out of the woods without rebuilding the 
bridges at a cost in excess of the value of the locomotive. The court is advised 
of no authority directly controlling, but the general rule, as stated in Ruling Case 
Law, is that “* * * to render a fire the immediate or proximate cause of loss or 
damage, it is not necessary that any part of the insured property should be actually 
ignited or consumed by fire. Insurance against loss by fire includes loss. where the 


cause insured against was the means or agency in causing the loss, even thougl 
it was entirely due to some other active, etticient cause which made use of it or 
set it in motion.” 14 R. C. L. 1216. To the same effect is Ermentraut vy. Girard 
Fire Ins. Co., 63 Minn. 305, 65 N. W. 635, 30 L. R. A. 346, 56 Am. St. Rep. 483 
(1895); see, also, Hall v. Great American Ins. Co. (lowa 1934) 252 N. W. 763 
It is also a fundamental principle of insurance law that “ * * * a loss by fire includes 
cvery loss necessarily following from the occurrence of a fire if it arises directly 
and immediately from the peril or necessarily from incidental and surrounding cir- 
cumstances, the operation and influence of which could not be avoided, * * *” such 
as any and every expense borne by and chargeable upon the owner of a thing in 
sured, as a direct and immediate consequence of the peril insured against. 6 
Couch on Insurance, § 1467, p. 5304; Hale v. Washington Ins. Co., 11 Fed. Cas 
page 189, No. 5,916 

[1] In the absence of specific authority to the contrary, it seems to the co 
that the value of the locomotive itself has been as effectually destroyed by 
destruction of the bridges and consequent marooning of the locomotive as if 
fire | 
such destruction of the locomotive was caused directly and proximately by 
fire; and that, contrary to defendant’s contention, not merely the profitable use of 
the locomotive has been interrupted. The court so finds and concludes that th 
defendant is liable to the plaintiff in the sum of $7,000 for the value of the loco- 
motive 

|2-4| As to the logging flat cars owned by the railway company, it seems to me 
that in the final analysis the question of defendant’s liability under the policy must 
turn upon the effect to be given to the indorsement on the policy that “it is als 
understood and agreed that this policy covers the legal liability only of the assured 
on logging cars owned by others * * *.” In the law relating to insurance as well 
as other contracts, the rule is that specific provisions must control over general 
provisions, and, construing the policy, together with said indorsement, it is obvious 
that the parties intended that liability of the assured, rather than loss or damage 
to the insured, was the thing insured against. By reason of the settlement of th 
question of damage to the cars made direct by the defendant with the railway con 
pany, and the release and discharge of the lumber company and the plaintiff re- 
ceiver by the railway company, controlling evidence of which may be found by a 
reference to Exhibit 3 attached to the stipulation, of facts filed herein May 1, 1934, 
plaintiff has wholly failed to prove, what was required of him, that, as a result ot 
the damage to the cars, assured is legally liable to the railway company in any sum 
Plaintitf, therefore, has not sustained the burden of proof as to his claim or claims 
set forth in the complaint herein as to the cars, no matter on what theory, nor 
under what kind or nature of an insurance policy, such claim or claims may have 
been asserted. In fact, all of the proof on this question conclusively shows. that 
the lumber company and plaintiff have no legal liability whatsoever to the railwa 
company or the owner of the cars. It, therefore, is unimportant whether the pol 
icy was an indemnity, a liability, or a so-called “fire policy,” because, as to the cars 
plaintiff has proved no facts warranting recovery under any theory or under an 
kind of policy. On this issue as to the cars, the judgment of the court will | 
for the defendant. 

Counsel may propose appropriate findings, conclusions, and judgment 
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Fire | Hurley v. Girard Fire & Marine Ins. Co, 


NATIONAL BEN FRANKLIN FIRE INS. CO. v. HURLEY et al. No. 23611. 
Court of Appeals of Georgia, Division No. 2. Sept. 20, 1934. 
Rehearing Denied Sept. 29, 1934. 
176 Southeastern Reporter 780. 
INSURANCE. 

Wife’s execution to spouse’s creditor, with husband’s knowledge and consent 
of security deed to insured property in which wife had equitable interest, held 
“change of title or interest” within provision of fire policy rendering policy void 
upon such change (Civ. Code 1910, § 2484). : ; 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

Stephens, J., dissenting. 

Error from Superior Court, Wilkes County; C. J. Perryman, Judge 

Suit by, W. L. Hurley and another against the National Ben Franklin Fire 

irance Company. Judgment for plaintiffs, defendant's motion for a new trial 

overruled, and defendant brings error. 

Reversed. 

Smith, Smith & Bloodworth, of Atlanta, and Earle Norman, of Washington, 

for plaintiff in error. 

\\. A. Slaton, of Washington, Ga., for defendants in error. 

Syllabus Opinion by the Court. 

Sutton, Judge. 

This is the second appearance of this case in this court. Hurley v. National- 
Ben Franklin Fire Ins. Co., 46 Ga. App. 515, 167 S. E. 917. For a statement of the 
facts, see the report of the case when it was here before. On the second trial ot 
the case the evidence authorized a finding that the security deed executed by tie 
wife of John Hurley was made with his knowledge and consent. This deed was 
made to Barnett, a creditor of Hurley and his wife. The contention of the insur- 
ance company is that this deed voids the policy, which contained a change of title 

- interest and a sole and unconditional ownership clause, and that even though 
the wife was withcut authority to make the same, the husband was estopped to 
deny its validity, by having consented to its execution and having received the 
benefits thereof. The court directed a verdict for the plaintiffs. The defendant 
insurance Company moved for a new trial, the motion was overruled, and to 
this judgment it excepted. Held: An alienation of the insured property without 
the consent of the insurer voids the policy. Civil Code 1910, § 2484. Where a 
policy of fire insurance contains a condition that the policy shall be void if the 
property be sold, or the title or possession of the property transferred or changed, 
and the property is conveyed by deed to secure debt, this constitutes such a 
change of title or interest as to constitute a breach of the above conditions in 
the policy, so as to void the policy. Phoenix Ins. Co. v. Asberry, 95 Ga. 792, 22 
S. E. 717: Athens Mutual Ins. Co. v. Evans, 132 Ga. 703, 64 S. E. 993. This is 

although the security deed was executed by the wife, who only had an 
ble interest in the premises. Watts v. Phenix Ins. Co., 134 Ga. 717, 68 S. E. 

9. The security deed in this case was executed with the knowledge and consent 
ot the husband and purported to convey all of the property insured; and _ there- 
tore could have been enforced by the grantee therein against the property con- 
veved thereby. Ga. Pac. R. Co. v. Strickland, 80 Ga. 776, 6 S. E. 27, 12 Am. St. 

282; Watkins v. Gilmore, 130 Ga. 797, 62 S. E. 32. In these circumstances 
the evidence demanded a finding that the insurance policy sued on in this case 
was void and unenforceable, and it was therefore error for the court to direct a 
verdict for the plaintiffs. 

Judgment reversed. 

Jenkins, P. J., concurs. 

Stephens, Judge, dissents. 


HURLEY v. GIRARD FIRE & MARINE INS. CO. No. 23606. 
Court of \ppeals of Georgia, Division No. 2. Sept. 20, 1934. 

Rehearing Denied Sept. 29, 1934. 

176 Southeastern Reporter 783. 


|. INSURANCE, 
Where wife had equitable interest in property insured by husband, husband's 
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title to property held not “sole and unconditional ownership” required by fir 
policy. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

2. INSURANCE. 

Wife’s execution, with husband’s knowledge and consent, of security deed 
insured property in which wife had equitable interest, rendered void fire pol 
issued to husband, which provided that policy should be void upon “change 
interest, title, or possession” of insured property (Civ. Code 1910, § 2484) 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

Stephens, J., dissenting. 

Error from Superior Court, Wilkes County: C. J. Perryman, Judge. 

Suit by John Hurley against the Girard Fire & Marine Insurance Compan 
Judgment for defendant, plaintiff's motion for a new trial was overruled, and 
plaintiff brings error. 

Afttirmed. 

W. A. Slaton, of Washington, Ga., for plaintiff in error. 

Smith, Smith & Bloodworth, of Atlanta, and Earle Norman, of Washington, 
Ga., for defendant in error. 

Syllabus Opinion by the Court. 

Sutton, Judge. 

\ policy of fire insurance, containing a clause that it shall be void 1f the 
interest of the insured in the subject of the insurance be not truly stated or if the 
interest of the insured be other than sole and unconditional ownership, or if the 
subject of insurance be a building on ground not owned by the insured in fee 
simple, or if any change take place in the interest, title, or possession of the 
subject of insurance, was taken out by John Hurley, in his own name alone, on a 
house on premises which he represented to belong to him and to be on land 
owned by him in fee simple. At the time he procured the insurance his wife had 
an equitable interest in the house, which was recognized by the insured, and 
thereafter the property was incumbered with a security deed executed by the 
wife of the insured with his knowledge and consent, and there was a lire which 
_ destroyed the subject of the insurance. The insured submitted proofs of loss, and 
the insurer refused payment, upon the ground that the policy was -void for the 
above reasons. The insured brought suit, and upon the trial of the case the aboy 
facts appeared. The court directed a verdict for the defendant, and the plaintitt 
moved for a new trial, the motion was overruled, and the plaintiff excepted. Held: 

[1] (a) Taking both the interest of the wife and the interest of the husband 
together, their title to the property insured was sole and unconditional, and it 
necessarily follows that the interest of either alone in the subject oi “e 
Was not sole and unconditional. Hurley v. National-Ben Franklin Fire 
46 Ga. App. 515, 517, 167 S. E. 917. © 

(hb) The policy in this case was in the name of John Hurley, and no mention 
was therein made of the interest of his wife in the subject of insurance, and in 
these circumstances the interest of the husband in the property was not sole and 
unconditional, and a verdict for the insurance company that the policy was void 
was demanded. Security Ins. Co. v. Jackson, 43 Ga. App. 13, 158 SE. obs 
Northwestern Fire, etc. Ins. Co. v. Bank of Thomasville, 38 Ga. App. 32, 142 
SB 2i2: 

{2] (c) Where a policy of fire insurance contains a condition that the pole 
shall be void if the property be sold, or the title or possession of the propert; 
transferred or changed, a conveyance by a deed te secure a debt is stich a chang 
of title or interest as to constitute a breach of such a condition in the policy and 
will render the policy void. Phoenix Ins. Co. v. Asberry, 95 Ga. 792, 22 5. E. /1/; 
Athens Mutual Ins. Co. v. Evans, 132 Ga. 703, 64 S. E. 993; Civil Code 1910, § 
2484. This is true although the conveyance is only of the equitable interest of t 
wife. Watts v. Phenix Ins. Co., 134 Ga. 717, 68 S. E. 479. However, the deed 
made by the wife being of the entire title to the premises, with th knowledge 
and consent of the husband, Barnett, the grantee therein, could enforce the same 
against the property. Ga. Pac. R. Co. v. Strickland, 80 Ga. 776, 6 S. FE. 27, 12 Am 
St. Rep. 282: Watkins v. Gilmore, 130 Ga. 797, 62 S. E. 32. 

(d) It follows that the court did not err in directing a verdict for the 
ant insurance company and in overruling. plaintiff's motion for new trial 





Fire | Fillgraf v. First Nat. Ins. Co. of America 


judgment affirmed. 
Jenkins, P. J., concurs. 
phens, Judge (dissenting). 
‘he brief of evidence in this case is the same as that in the case of National 
en Franklin Fire Insurance Company vy. Hurley, supra. The policy sued on in 
in the name of John Hurley solely. For the reasons given in my 
other case, I am of the opinion that under the jaw and the evi- 
a verdict for the plaintiff was demanded, and the court erred in directing a 
for the defendant. 


FILLGRAF v. FIRST NAT. INS. CO. OF AMERICA. No. 42299. 
Supreme Court of lowa. Sept. 18, 1934. 
236 Northwestern Reporter 421. 
INSURANCE. 
\gent to whom insurer sent blank fire policies and policy register and cer- 
rom state insurance commissioner, with authority to issue policies and t 
premiums thereon, and to whom insurer referred insured upon notifying 
cancellation of policy, was “recording agent,” and not mere “soliciting 
and hence insurer was liable on reinstated policy issued by agent (Code 
9002, 9004) 
(For other cases, see Insurance, Dec. Dig. § 129.) 
4. INSURANCE. 
nt to whom insurer sent blank fire policies and policy register and cer- 
rom state insurance commissioner, with authority to issue policies and 
lect premiums thereon, and to whom insurer referred insured upon notifying 
cancellation of policy, had apparcnt authority to represent to insured 
policy canceled for three months was extended three months after date 
uration contained in policy, and hence insurer was liable fot 
extended period (Code 1931, §§ 9002, 9004). 


For other cases, see Insurance, Dec. Dig. § 129.) 
\ppeal from District Court, Clay County; F. C. Davidson, Judge. 
lhe plaintiff commenced an action against the defendant, an insurance 


AS 
Sy 


loss occurring 


com 
any, to collect on a fire insurance policy in the amount of $3,000. Plaintiff asked 
it the policy be reformed by extending the date of its expiration. Defendaiit 
é ed a motion to transfer the case to equity, and upon order of court it was so 
laintit nsterred and tried as an equitable action. Judgment and decree of the lower 
Held urt was rendered, reforming the policy, entering judgment against the defendait 
asbat d mpany in the amount of $2,700. Both sides have appealed. The insurance com- 
and it pany, having perfected its appeal first, is designated as the appellant. The opinion 
the tacts 
rmed 
Sullivan, McMahon & Linnan, of Algona, and G. C. Murray, of Sheldon, for 
pellant 
Cornwall & Cornwall, of Spencer, and H. E. Narey, of Spirit Lake, for 
ile 
Mircnrn., Chief Justice. 


: } 
} 


days before the Fourth of July, 1931, a young American boy, whose 
does not appear in the record, filled with enthusiasm and the desire to 
strate his patriotism like boys of his age at that time of the year, entered 
drug store which had a large display window filled with fire crackers and othe: 
xplosives used to awaken the patriotism of the people of this country on ihe 
Fourth of July. In some way or other, no doubt by crowding or pushing, the 
ung hoy came close to the display window. Whether it was a lighted match, a 
piece of punk, or a torpedo he dropped into the window, probably never will be 
known. But, before the fire that followed was extinguished, the business section 
the beautiful city of Spencer was practically destroyed, and out of this fire 
se the case which is now before us. 


\ r 


The First National Insurance Company of America, the appellant in this case, 
‘s al insurance company, engaged in the writing of fire and tornado insurance, 
and was duly authorized to transact insurance business in the state of Iowa. lt 
‘ad as its general agent for the territory, including Iowa, one Arthur Cobb, whose 

‘es were located at Omaha, Neb. C. H. Tyrrell was a resident of Spencer, 


} 
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Iowa, and was duly appointed local agent for the appellant company early in re 
hy the general agent. After his appointment, there was forwarded to Tyrrell i 
the insurance company a box containing twenty or twenty-five fire acumen 
tornado, and combined policies, together with forms, indorsements, and_ blanks 
-uch as are used in writing policies. The policies were the usual Iowa form, 
signed by an_ officer of the company, with a blank space for the agent to sign 
when the policy was issued. According to Tyrrell’s testimony, and it is not con- 
tradicted, at the time he received the blank policies and supplics he received a 
letter from the insurance company, stating he could figure contracts of insurance, 

ind issue policies and indorsements, and make remittances to the company of the 
amounts of premiums he collected. He also received a certificate from the insur- 
ance commissioner of the state, stating that he was appointed agent of the appel- 
sea company. 

Tyrrell’s office was also located in one of the buildings destroyed by the fire 
and all of the papers and blank policies were destroyed. Some time after the fire 
he received a request from the appellant company to return the policies to ti 
company, but, as they had been destroyed in the fire, he could not do this 
made an affidavit that they were lost. 

In April of 1930 Tyrrell solicited the appellee, who was a practicing dentist 
in Spencer, and who had his office in one of the main buildings of the city. TI 
appellee agreed to take an insurance policy with appellant company for a period 
of twelve months, from May 5, 1930, to May 5, 1931. No formal application was 
prepared. Tyrrell, however took the necessary information and sent it to Cob», 
the general agent, and asked him to send oui the policy. Cobb prepared the policy 
and sent it to Tyrrell. The policy was in the usual form, and stated, among other 
things, “issued at its Spencer, Iowa, agency, Clarence H. Tyrrell, Agent.” 
delivered the policy to the appellee, and received the full premium from 
Fillgraf in the amount of $38.70. However, Tyrrell did not send in the pr 
to the company at that time. On August 27, 1930, the general agent, Cons, 

a letter to appellee, advising that the company had elected to cancel the 
five days, and directed him to apply to Tyrrell for return premium, if any. 
appellee immediately took the matter up with Tyrell, and asked why the p 
vas being canceled, and Tyrrell stated to him that he had not sent the premi 
to the company, but promised he would see that it was paid within five 
vrrell did write to the general agent on September 6, 1930, with reference 
delay in remitting the premium, and at that time inclosed his check for the amoun’ 
which was due the insurance company. But, unfortunately, the check was not 
nored. About December 4, 1930, the appellant company received from Tyrrell’ 
r remittance for the premium which was due, and wrote a letter t 
| stating that the policy had been reinstated and that it was in full 
\s soon as Dr. Fillgrat received the letter, advising him that 

force, which letter was received on or about December 4, 1930, 
to Tyrrell and asked why this policy had been canceled from the first | 
September until the first part of December, and was told by Tyrrell that 
been canceled during that time because he (Tyrrell) had not sent the 
to the company, and on account of the fact that the appellee had no ins 
during that time the policy was automatically extended after May 5, 1931, 
the length of time it had been canceled, and this would and did give to the 
appellee extended insurance for approximately three months, because Dr. Fillgrat 
had paid for the full year of insurance, and would receive such extension. At the 
time that Dr. Fillgraf received the letter from the company, on or about Decemb ! 
+, 1920, informing him that the policy had been reinstated, that letter referred 
him back to the letter which he had received on or about the Ist of September, 
which letter referred him to Tyrrell to see about the return premium. T\ reil 
never reported to the appellant company or its general agent the conversation ht 
had, wherein the insurance was extended for a period of three months. The com- 
pany records show, both at the office of the general agent and at the home ottice, 
that the policy was canceled on Septemibe r 3, a and was reinstated on Decembe! 
4th. The fire occurred on June 27, 1931. After the fire, the appellee reported it 
Tyrrell, who then informed the appellant company which company immediately 
denied liability. 

The appellee commenced an action against the appellant company, asking 
that the policy be reformed and corrected by inserting therein the correct 
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| lescription of the premises; that the policy be further reformed and corrected 
1] . by inserting in lieu of the expiration date ot May 5, 1931, the date of August 6, 
sa’ 1931; that the cause be docketed on the equity side of the calendar for the pur- 
jose of making such corrections, and, when the same were so made, that the cause 
ye transierred to the law side of the calendar for trial of the law questions 
involved. The appellant company filed a motion to transfer the case to equity, 
and, upon order of the court, the case was transferred to the equity side of the 
alendar and tried as an equitable case. The insurance company filed an answer, 
enying that it was indebted to the appellee in any amount, and specifically denied 
that C. H. Tyrrell was the representative of the insurance company or that he was 
authorized to represent the insurance company in the city of Spencer except as a 
wliciting agent, and denied that there was any holding out to the public that 
Tyrrell was anything more than the soliciting agent of the insurance company. 
The amount claimed by the appellee was $2,999, with interest and costs. The case 
as tried to the court. The court found in favor of the appellee and against the 

nee company, and entered a decree, reforming the policy as prayed for, and 
ntered judgment against the insurance company in the amount of $2,700, togetier 


rance, 
lanks 


form, 


interest from September 1, 1931, and the costs of the action. It appears that 
th sides were dissatisfied with the finding and decree of the lower court, and 
th have appealed. The insurance company, having perfected its appeal first, is 
signated as the appellant. 

We will consider first the appeal of the insurance company, the appellant in 


s court 


1-3] The first and important question in this case to decide is whether or 
t Tyrrell was a soliciting or a recording agent. It is the contention of the 
:ppellant that Tyrrell was only a soliciting agent, and, while they cite many errors, 
st of them rest upon the question of whether or not Tyrrell was a soliciting 

i recording agent. 

We are impressed with the words of the late Justice \Weaver in the case of 
hnson vy. Farmers’ Ins. Co., reported in 184 Iowa, 630, 631, on page 637, 168 
\. W. 204, 266: “There is no magic in the mere name ‘soliciting agent,’ ‘recording 
cent,’ or ‘general agent.’ Our statute provides that every person who shall in 
y manner, directly, or indirectly, transact business for any insurance company 

agent of such company. * * * The scope and extent of his authority is 
wn, not merely by reference to his title or to his written commission or cre- 
ials, but by the business which he is permitted to do and perform, and does 
lo and perform in the company’s name, or by its apparent acquiescence and con- 
nt. His act in that behalf is the company’s act and his neglect with respect to 
is the company’s neglect.” 

section 9002 of the 1931 Code is as follows: “9002. ‘Soliciting Agent’ 
\ny person who shall hereafter solicit insurance or procure applicatior 
shall be held to be the soliciting agent of the insurance company or 
iation issuing a policy on such application or on a renewal thereof, anything 

he application, policy, or contract to the contrary notwithstanding.” 

Code, § 9004, is as follows: “9004. Agent—Specific Definition. Any officer, 

nt, or representative of an insurance company doing business in this state who 

y solicit insurance, procure applications, issue policies, adjust losses, or transact 

business generally of such companies, shall be held to be the agent of such 

‘ompany with authority to transact all business within the scope of his 
anything in the application, policy, contract, by-laws, or articles of 
of such company to the contrary notwithstanding.” 

These sections were under consideration in Cooper Wagon & Buggy Co. v. 
‘ational B. F. Ins. Co., reported in 188 Iowa, 425, 431, 176 N. W. 309. There the 
lefendant sought to deny liability on the ground that a rider was later attached 

the policy, permitting additional insurance when the agent knew that additional 

ance was being carried in companies not authorized to do business in the 
In its discussion of the authority of the agent to bind the company, the 

, on page 436 of 188 Iowa, 176 N. W. 309, 313, said: “The plaintiff was a 
oreign company. It secured the right to do business in the state of Iowa. It had 
a tight to do business in the state of Iowa. It placed the agent here to transact 
that business for it. He was in every sense the general agent of the company, 
with authority to transact its business in the state of Iowa. It was a corporation. 
lt can only act through agents. Its agents are its hands, its eves, its feet. What 
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its agent does in respect to the matters committed to his charge is the act of the 
company, and binds the company just as effectually as though the company were 
a living and breathing entity, with power to act for itself, and acted. * 

All it can know must come to it through this avenue, and the knowledge of its 
agents is its knowledge. The act of the agent, within the scope of his authority, 
is its act. 

Considering the facts in this case in the ight of the cases cited, this insurance 
company sent to Tyrrell twenty-five blank policies. For what purpose were these 
policies sent, if not for the purpose of being issued by Tyrrell? They authorized 
him to collect the premiums. True, the only policy that Tyrrell wrote was the 
one upon which this lawsuit is based, and it is also true that Tyrrell did not drav 
up the policy in his office. But it seems to us immaterial as to the number oi 
policies that Tyrreli had written. If he was the agent of the appellant company, 
with authority to write policies, it matters not whether he had written a great 
many or only this one. But the appellant argues that Tyrrell did not write this 
policy. It is true that the mechanical part of making out the policy was done it 
the oflice of the general agent at Omaha, but it is interesting to note that 
policy itself recites that it was issued at the Spencer, Iowa, agency of the ap 
lant company, C. H. Tyrrell, agent. In view of the fact that the company . 
warded to Tyrrell blank policies, twenty or twenty-five in number, policies that 
were ready to be issued upon the signature of Tyrrell as the agent of the com- 
pany, and in view of the fact that the policy that was issued specified that it was 
issued at*the Spencer, Iowa, office of the appellant company, C. H. Tyrrell, agent, 
in view of the fact that Tyrrell was authorized to collect premiums and did collect 
the premium from the appellee in this case, in view of the fact that, when the 
company canceled the policy, it wrote to the appellee, directing him to see Tyrrell 
about the return premium, the company cannot now, after a loss has occurred, 
come in and say that Tyrrell was not the recording agent of this company; that 
he did not have authority to issue this policy and was merely the soliciting agent 
of the company. The appellant argues that, even if Tyrrell was a general agent 
or recording agent, Tyrrell had no apparent authority to bind the appellant b 
agreement extending the insurance to August, 1931. The very recent cas 
Northwestern Mutual Life Insurance Company y. Steckel, reported in 216 Lowa 
1189, 250 N. W. on page 476, has discussed at length “implied” and “apparent’ 
authority. On page 479 of 250 N. W., 216 Iowa, 1189, the court said: 

“There is a distinction pointed out and recognized by the authorities betwee 
‘implied’ and ‘apparent’ authority. ‘Implied’ authority is actual authority, cir- 
cumstantially proved; while ‘apparent’ authority is not actual authority, and ma: 
often be authority not actually possessed by the agent, but is such as the principal 
holds the agent out as possessing. 

“In the case of Nertney v. National Fire Ins. Co., 199 Iowa, 1358, on pag 
1361, 203 N. W. 826, 827, this court said: ‘Implied authority is said to be actual 
authority, circumstantially proved—the authority which the principal intended the 
agent to possess. Apparent authority is not actual authority, but is such as_ the 
principal holds the agent out as possessing.’ 

“And in this same case our court quotes from the United States Supreme 
Court case of Union Mut. L. Insurance Co. v. Wilkinson, 13 Wall. (80 U. S.) 222 
20 L. Ed. 617, as follows: “The powers of the agent are, prima facie, coextensive 
with the business intrusted to his care, and will not be narrowed by limitations 
not communicated to the persons with whom he deals.’ 


“Tn 2 C. J., p. 364, § 206, the general rule is announced as follows: ‘Wheré 
the third person has ascertained the general character or scope of the agency, he 
is authorized to rely upon the agent having such powers as naturally and proper!) 
belong to such character, and, in the absence of circumstances putting him upon 
inquiry, is not bound to inquire for secret qualifications or limitations to the 
apparent powers of the ageut.’ 

“This quotation is cited with approval in Boylan v. Workman, 206 Iowa, 46°, 
474, 220 N. W. 49, 51, and, in addition thereto, that case uses the following lan- 
guage: ‘The inquiry of a stranger in dealing with an agent must be to ascertaill 
whether or not such person is an agent, and in general, the character of thal 
agency, but when that has been ascertained, not by what the alleged agent ma} 
say or do, but by what the principal has done, then the stranger has a right to 
rely thereon. And even though the agent, in such event, be a special one, yet the 
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cer has a right to rely upon that person having such authority under the 
il agency as the principal has “apparently” given him.’ ” 
{| Thus applying the rule laid down to the case at bar, we find that the ap- 
llant company had appointed Tyrrell as its agent at Spencer, lowa. It forwarded 
him blank policies and forms, a policy register, and a certificate from the state 
a to do business, and all things that were necessary to represent it at Spen- 
wa. Tyrrell solicited the policy from the doctor. When that px licy Was 1S- 
here was noted on the policy the fact that it was issued at the appellant’s 
Spencer, Iowa, and that Tyrrell was the agent. Tyrrell had authority to 
licies; he had authority to collect premiums. He did collect from the ap- 
premium in this case, the full amount required by the company for the policy 
for one year. When on September 3, 1930, the appellant company wrotc 
ippellee and told him the policy was canceled, without giving any reason for 
ancellation, the company directed the appellee to see Tyrreil about his retur: 
um. The doctor did exactly what the company told him to do. He went to 
‘ell, and Tyrrell informed him the premium had not been sent in, but that 
uld send it in immediately. During the next three months the record shows 
was correspondence between the company and Tyrrell in regard to the pay 
ii the premium. Finally, Tyrrell’s father sent in the premium, and the com 
or about the Ist of December wrote the appellee, informing him that tl 
had heen reinstated, and referred him to the letter which he had received 
hout - Ist of September, which informed him that the policy was can- 
and which directed him to see Tyrrell. The doctor did just what the com- 
vy told hn to do; he went to Tyrrell the early part of December; and Tyrrell 
lim that the premium had not been sent in until December, and that the policy 
he extended for a period of three months. But the appellant now argues 
policy was never legally canceled, and that, if a loss had occurred between 
her 3d and December 6th, the company would have been liable. We do not 
necessary to pass upon the question of whether or not the company would 
been liable during the three months’ period. The company was asserting its 
y by declaring the contract at an end. The record shows clearly that 
me office of the company it was considered canceled as of September 3, 
ind that it was reinstated December 4, 1930. To permit the insurance com- 
w say that such was not the fact, as against the appellee, who relied upon 
iresentations of the agent? would be to perpetrate a fraud upon him and 
him bear the burden of the agent’s wrong. The correspondence as shown by 
‘ord throws a great deal of light upon the apparent powers of the agent. 
nsurance company issued the policy without receiving the cash premium its 
had collected. It gave notice of cancellation on August 27th because it had 
eceived the premium. It did not tell the doctor that he had not paid the pre- 
and gave no reason for canceling the contract, but told him to see Tyrrell 
the return premium, if any. The doctor was not a lawyer, and cannot 
hlamed for taking the company’s declaration of cancellation at its face value. 
assumed the cancellation was complete and that the policy would not be re- 
stated until Tyrrell remitted to the company the amount due. The company no 
fied the doctor to see Tyrrell, and Tyrrell certainly had at least apparent au- 
hority to discuss the subject of cancellation with the doctor. 


I 


The appellee was 
ignorance of the true reason that caused the company to cancel the policy. 


hen follows considerable correspondence between Tyrrell and the company, 

h the company was trying to secure the payment either of the earned pre- 

hich was the amount due up to the time that the company had canceled 

th licy, or of the full year’s premium so that. the policy might be reinstated. 
ihe company even threatened, if the earned premium of $9.44 was not paid, they 
would report it to the insurance commissioner of the state of Iowa. Finally, the 
Premium was paid, but for three months the policy was considered canceled by 
the company. When it was reinstated, the company sent a letter to Dr. Fillgraf. 
this letter was the statement, “Cancellation effective date 9-3-30; effective date 

) reinstatement 12-4-30.” And in this:same letter Dr. Fillgraf was referred to 
the former letter, received about the Ist of September, 1930, to see Tyrrell. The 
‘tor did see Tyrrell and Tyrrell there and then told him that the company had 
agreed to extend the policy for a period of three months, to wit, the period that the 
policy had, in the eyes of the company, been canceled. At that time the appellee had 
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a legal right to demand a return of his money during the period when the company 
said he had no insurance. He waived this right to demand a refund because of 
the agreement that his insurance would be extended so as to give him protection 
until August 5, 1931. He accepted the reinstatement of the contract which he be- 
lieved and which the company then believed had been terminated and of no effect 
during the preceding three months, relying on the information from the company 
and the statements made by its duly authorized agent Tyrrell. If the appellant 
now is permitted to change its position, it will result in damage to the appellee, 
and enable the appellant to take advantage of its own acts. This the appellant is 
estopped from doing. In the case at bar, Tyrrell was the recording agent, with au- 
thority to speak for the company. The appellee does not ask to change or modify 
the policy, but to continue on the same property, in the same way, and only to give 
to him protection for the period of time that he paid for, to wit, the period of one 
vear. This he certainly is entitled to. 

The appellee appealed from the judgment and decree of the lower court, fix- 
ing the amount of recovery at $2,700, with interest at 6 per cent. from Sept ember 1] 
1930. We have carefully reviewed the evidence covering the question of the 
amount of appellee’s loss, and we find no error in the finding and decree of the 
lower court in the amount fixed by it, to wit, the sum of $2,700, with interest at 6 
per cent. from September 1, 1930. 

Judgment and decree of the lower court must be, and it is hereby, affirmed 

Evans, Stevens, Claussen, Anderson, Kintzinger, and Donegan, JJ., concur. 


GRECO vy. CONTINENTAL INS. CO. OF C ITY OF NEW YORK. No. 
Supreme Court of Iowa. Nov. 13, 1934. 
257 Northwestern Reporter 201. 
1. INSURANCE. 

In action on fire policy containing clause invalidating’ policy if part of property 
vas incumbered, order overruling insured’s motion to strike testimony regardi ing 
mortgage executed by insured after issuance of policy and record of mortgage 
held not prejudicial error, where record showed that such evidence had been ad- 
mitted during trial without objection from insured. 

(For other cases, see Insurance, Dec. Dig. § 653.) 

2. INSURANCE. 

Violation of provision in policy prohibiting mortgage incumbrance on property 
by insured without knowledge or consent of insurer will void policy (Code 1931, 
§ 9018, subd. 4, par. g). 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

3. INSURANCE 

Statute providing that failure to attach application to policy shall preclude in- 
surer from pleading or proving such applicatio nm or falsity thereof held not to os 
vent insurer from pleading defense of violation of policy clause forbidding incu 
hrance of property by insured, where, although policy sued on had no ‘dene 
application, insurer made no attempt to prove any matters in connection with ap 
plication, and it was not shown that insurer had waived policy provision or con- 
! ° ‘ eB 7 igeruee keel A 
sented to incumbrance (Code 1931, §$ 8974, 8975). 

(For other cases, see Insurance, Dec. Dig. § 650.) 

4. INSURANCE. i 

That mortgage was given as substitute for one existing prior to issuance ot 
policy held not waiver of forfeiture clause, where insurer had no knowledge ot 

pen ° : 1 ‘ 
prior mortgage and did not consent thereto, and where prior mortgage had heen 
satisfied before issuance of policy and before execution of second mortgage 

(For other cases, see Insurance, Dec. Dig. § 389[3].) 

5. INSURANCE. ; 

Waiver of forfeiture provision in policy cannot be established by evidence un- 
less pleaded. 

(For other cases, see Insurance, Déc. Dig. § 645[3].) 

Appeal from District Court, Polk County; Loy Ladd, Judge. 

This is an action on an insurance policy for loss by fire of a dwelling house 
and personal property contained therein. At the close of the case, defendant 
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moved for a directed verdict for that part of the insurance covering the house. 
The motion was sustained, and a verdict of $800 and judgment thereon was en- 
tered for loss of the personal property. Plaintiff appeals from the ruling on the 
motion for a directed verdict. 

\firmed. 

Louis I. Adelman, of Des Moines, for appellant. 

1). Cole McMartin, of Des Moines, for appellee. 

KINTZINGER, Justice. 

Plaintiff purchased a three-year fire insurance policy from defendant on Sep- 
tember 1, 1931, covering his dwelling house for $2,200, and personal property con- 
tained therein for $800. It was in renewal of a three-year policy issued Septem- 
ber 21, 1928. No new application was taken for the renewal policy, although 
there had been an application for the prior policy. The property insured was des- 
troyed by fire on or about March 20, 1933. The petition asks judgment for $3,000. 

In its answer, the defendant admits the issuance of the policy and the destruc- 
m ot the property by fire, but as a defense to that part of the policy covering 

the building alleges that the policy contains the following condition: “Unless other- 
wise provided by agreement of this company, this policy shall be void if the sub- 
ject of insurance, or a part thereof, (as to the part so encumbered) be or become 
encumbered by lien, mortgage, or otherwise created by voluntary act of the in- 
sured or within his control.” Defendant alleges that plaintiff violated this condi- 
tion without the knowledge, consent, or agreement of the defendant company, by 
placing a mortgage against the dwelling house, and that such part of the policy 
was forfeited thereby. 

The only issue presented hy the pleadings is whether or not the policy was 
oid, because of a mortgage incumbrance placed upon the building after the policy 
vas issued. No question of waiver, estoppel, or other voidance of the defense 
illeged by the defendant was in any manner pleaded. 

lhe evidence shows that on January 27, 1932, the plaintiff placed a $400 mort- 
gage incumbrance upon the building. The evidence fails to show that the defend- 

ad any knowledge of, or that it consented to, this or any prior mortgage upon 
the building, before or after the issuance of either of the policies. 

[1] 1. Appellant contends that “the court erred in admitting * * * testimony 
er the plaintiff’s objections, regarding the existence of an encumbrance when 

the undisputed evidence showed that no application had been attached to the insur- 
nee policy by the Continental Insurance Company, when the policy was issued.” 
The evidence compiained of is set out at length on pages 11 and 12 of the abstract 
nd contains sixteen questions and answers put to Mr. Thompson, the county re- 
rder. An examination of the record shows that not one of these questions was 

ted to, and no motion was made to strike any of the answers thereto, until 

the questions were all asked and the answers were all in, and not then, until 
e defendant read into the evidence the mortgage referred to in the testi- 
of Mr. Thompson. The mortgage offered in evidence was dated January 

32, executed to Rose Azinaro, in the sum of $400. No objection was made 
to the introduction or admission of the mortgage itself. After the admission of 

s evidence without objection “the plaintiff moves to strike the testimony of the 

rder Thompson in regard to the mortgage, as heing incompetent, irrelevant 
and immaterial, * * * for the reason that the * * * Insurance Company * * * failed 

attach an application to this policy and thereby precluded themselves from plead- 
ng, or proving * * * any mortgage * * * upon this property.” 

There being no objections made to the admission of the testimony, the court 
as not in error in overulling a motion to strike it out. In the absence of an ob- 

tion to the introduction of evidence, the proper foundation for a motion to 
trike it out has not been laid, and there can be no error in overruling the mo- 
1 to strike. Nor was there any objection to the introduction of the mortgage 
ecord, and no motion was made to strike if out. The mortgage record was there- 
re in evidence without any objection thereto, and without a motion to strike it 

\s there was no objection made to introducing the record of the mortgage, 
ind as there was no motion made to strike it out, there could have been no pre- 
udice in the preliminary evidence of the recorder. Accordingly, there was no pre 
judicial error in overruling defendant’s motion to strike. 
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The only issue presented in this case is whether or not part of the insurance 
policy became void because of a mortgage incumbrance placed on -the building 
{> 


2| It is the well-settled rule of law in this state that the violation of a pro- 
Vision in an insurance policy, providing against a mortgage incumbrance upon the 
property insured, without the knowedge or consent of the insurance company, wil! 
void the policy. Code, § 9018, subd. 4, par. g; Ellis v. State Ins. Co., 61 Iowa, 577, 
16 N. W. 744; Mallory v. Farmers’ Ins. Co., 65 Iowa, 450, 21 N. W. 772: Ellis v. 
State Ins. Co., 68 Iowa, 578, 27 N. W. 762, 56 Am. Rep. 865; Collins v. Merchants’ 
& Bankers’ Mutual Ins. Co., 95 Iowa, 540, 64 N. W. 602, 58 Am. St. Rep. 438, 
Kkussell vy. Cedar Rapids Ins. Co., 78 Iowa, 216, 42 N. W. 654, 4 L. R. A. 338: Born 

Home Ins. Co. 110 Iowa, 379, 81 N. W. 676, 80 Am. St. Rep. 300; Hart v. Ho 
Mutual Ins. Co., 208 Iowa, 1030, 226 N. W. 781. 

[3] It is claimed, however, that the rule does not apply where no application 

ir the renewal policy is made as required by section 8974 of the Code. The ef 
fect of a failure to attach the application is set out in section 8975, as follows: 
The omission so to do shall not render the policy invalid, but if any company 
* neglects to comply with the requirements of the preceding section it shall 
iorever be precluded from pleading * * * or proving _ such application or repre- 
sentations, or any part thereof, or falsity thereof, or any parts thereof, in any 
action upon such policy, and the plaintiff in any ah action _ not be required, 
in order to recovei against such company * * * either to plead or prove such ap- 
plication or representation.” (Italics ours.) Section 8975 only peuianes the defend 
ant from pleading or proving the application or any representations, or any parts 
thereof, or the falsity thereof, in an action upon the policy. The defendant does 
not attempt to either plead or prove any matters connected with any application, 
or any representations, or any part of the application, or the falsity thereof. The 

fense pleaded had nothing whatever to do with any application, whether attached 
io the policy or not. The policy was issued September 1, 1931; a mortgage incum- 
brance of $400 was placed upon the building about the 28th of January, 1932, with- 
out the knowledge or consent of the defendant company. It is not claimed in th 
pleadings or by the proof that the defendant company, in any manner, waived th: 
provisions of the policy, or knowingly consented to the encumbrance. The de- 
fense pleaded had nothing to do with any application, and defendant was therefor 
rightly permitted to both plead and prove such defense. 

The appellant relies upon Hemmings v. Home Mutual Ins. Co., 199 Towa, 1311, 

203 N. W. 818, as authority for the contention that the conditions avoiding the 
policy had no effect because no application was attached to the policy. An exam- 
ination of that case, however, will show that there was an attempt to introduc 
evidence in relation to the contents of the application or representations made coi 
cerning the same. The facts in that case are entirely different from this and have 
no application. 


* 


[4, 5] Something is said about the incumbrance executed in January, 1932, he- 
ing given as a substitute for a mortgage existing prior to the renewal policy. The 
evidence, however, shows that defendant had no knowledge of any prior mortgage 
and did not consent thereto. The record also shows that the former mortgage had 
Leen all paid, with the possible exception of $175, long prior to the execution of the 
new mortgage, and prior to the issuance of the renewal policy. Plaintiff contends 
that defendant waived the second incumbrance because it was given as a substitute 
for a prior incumbrance. It might be conceded that if the second mortgage was 
executed in substitution of a prior existing mortgage, with the knowledge and con- 
sent of the defendant, there would be a waiver of the forfeiture provision of the 
policy. But it could have no such effect unless a prior mortgage had actually ex 
isted with the knowledg se and consent of the defendant. “Ellis v. State Ins. Co., 68 
Towa, 578, loc. cit. 583, 27 N. W. 762, 765, 56 Am. Rep. 865. In that case we said: 
“It may be conceded that if the company received any new consideration wit 
knowledge of a forfeiture that would be a waiver of the forfeiture. No insurance 
company should take the money of the insured if at the same time it intends t 
repudiate the policy. It is a familiar doctrine that the receipt of a premium after 
knowledge of forfeiture is a waiver of the forfeiture. But there is no pretense 
that the company had knowledge of the incumbrance. * * *” In the instant case, 
it is conceded that the mortgage incumbrance was placed upon the property with- 
out the knowledge or consent of the defendant company. Under such circum- 
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stances, there could have been no waiver of the forfeiture provision. If the plain- 
tiff desired to defeat the forfeiture provisions of the policy because of the substi- 
tution of a former mortgage by the one of January, 1932, it was necessary to plead 
a waiver thereof. As no waiver was pleaded, it cannot be established by the evi- 
dence. Kahler v. lowa State Ins. Co., 106 Iowa, 380, 76 N. W. 734; Collins v. 
lowa Mfrs.’ Insurance Co., 184 Iowa, 747, 169 N. W. 199. 
\s the renewal policy provides for a forfeiture that “if the subject of insur- 
nce or a part thereof be or becomes encumbered by a lien,” it is immatedial whether 
the new mortgage was executed as a substitute for the old one or not, because the 
evidence shows without conflict that the defendant had no knowledge of and never 
consented to either. It necessarily follows that that part of the policy covering 
the building was forfeited hy the mortgage incumbrance placed thereon after the 
renewal policy was issued. 
\ few other minor errors are alleged. We have given them careful consider- 
hut find no merit therei. 
Che action of the lower court in sustaining the motion for a directed verdict 
vas right and the judgment is therefore affirmed. 
Mitchell, C. J., and Stevens, Anderson, Claussen, and Donegan, JJ., concur. 


tion 
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COMMERCIAL UNION ASSUR. CO. et al. v. HOWARD et al. 
Court of Appeals of Kentucky. April 17, 1934. 
Rehearing Denied Dec. 18, 1934. 
76 Southwestern Reporter (2d) 246. 
10. INSURANCE. 

In action on fire policies, exclusion of evidence that cans containing oil were 
found when fire department entered building, as bearing on character of fire and 
probability of damage, held not error; no such issue being involved. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

ll. INSURANCE. 

In action on fire policies, question of reasonable cost of repairing and restor- 
ng damaged portion of hotel building, heating plant, and electric light equipment, 
held for jury under conflicting evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

\ppeal from Circuit Court, Bell County. 

Consolidated actions by Doctor E. M. Howard and others against the Com- 

ial Union Assurance Company and others. From an adverse judgment, defend 
ants appeal. 

\thirmed. 

lf. M. Drake, of Louisville, and Low & Bryant, of Pineville, for appellants. 

N. Rk. Patterson and Golden, Gilbert & Golden, all of Pineville, and Batson 
Cary & Welch, of Louisville, for appellees. 

RICHARDSON, Justice. 

K.. M. Howard was the owner of the Pineville Hotel, situated in the city of 
Pineville, Ky. The Commercial Union Assurance Company, United States Fire 
Insurance Company, Yorkshire Insurance Company, Rhode Island Insurance Com- 
pany, Sun Insurance Company, Pennsylvania Fire Insurance Company, and the 
Home Fire and Marine Insurance Company issued and delivered to him their 
respective policies insuring the property in the sum of $42,000, for the period of 
time stated in the policies, against loss by fire. The policies describe the property 

ur-story brick building. Its description is: “A four story brick building 

annex of two stories and a small extension for the furnace.” On the first 

the annex were the kitchen, pantry, and linen closets: on the second, 

bedrooms. In the four-story section were the dining room, offices, bedrooms, 

€ property was in good condition at the time of the fire. An electric ele 

had been installed and was in use at the time. The building was equipped 
baths, electric light fixtures, and heating plant. 

"he property was partially destroyed by fire on April 5, 1932. Separate actions 
rought by Howard against the insurance companies, but were consolidated 
and tried as one. The total damages claimed by Howard were $28,675.79. In their 
w\veral answers the insurance companies denied the property was damaged 
$28,675.79 or any sum in excess of $5,000, and averred that “at the time of the 


were 


/ 
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fire it would not have cost exceeding $5,000.00 to repair the property with materials 
of like — and quality.” 

[1] Before the commencement of the trial, they entered a motion, supported 
by affidavit, to transfer the consolidated actions to the equity docket. The motion 
to transfer was overruled. The insurance companies saved an exception and are 
here complaining of this action of the court. It is admitted the actions were 
properly brought at law. The motion to transfer is based on subsection 4 of section 
10, Civil Code of Practice, as it has been construed repeatedly by this court. It 
is not disputed the court had a discretion in the matter of transferring the case 
to the equity docket. Brown & Millard vy. Crescent Stave Co., 207 Ky. 470, 265 
S. W. 739. Also that equity has concurrent jurisdiction in matters of accounts 
where they are of such a complex nature as to render the remedy at law inade- 
quate, and this jurisdiction should be exercised where there is a serious doubt as 
to the true state of accounts or where there is difficulty in adjusting them or 
where the questions involved are so numerous and complicated as to render a 
jury trial impractical. There is no constitutional guaranty of trial by a jury - 
such cases. O'Connor et al. v. Henderson Bridge Co., 95 Ky. 633, 27 S. W. 

253, 983, 10 Ky. Law Rep. 244; Wilson v. Carrollton Tobacco Warehouse Co., a 
Ky. 433, 206 S. W. 618. 

[2] Section 7 of our Constitution, guaranteeing the ancient mode of trial by 
a jury and in declaring the right thereof shall remain inviolate, has reference to 
cases in which such right was given at common law, and the right thus secured 
cannot be abridged or taken away at the discretion of the trial court by convert- 
ing a legal issue into an equitable one. Rieger vy. Schulte & Eicher, supra: Carder 
v. Weisenburgh, supra; O’Connor v. Henderson Bridge Co., supra. 

{3] If in an action at law the plaintiff is entitled to a trial by a jury unde 
section 11 of the Civil Code of Practice, it is an error to transfer it to equity. 
Creager v. Walker, 7 Bush, 1; Taul v. Sears, 11 Ky. Law Rep. 366. 

|4] In the pending case, the petitions state no cause of action, and the answers 
contain no defense, equitable in nature governed by the rules applicable to equitable 
actions. Weikel v. Alt, 234 Ky. 91, 27 S.W.(2d) 684. 

5| The action was properly commenced at law and the insurance companies’ 

have it transferred to the equity docket was determinable exclusively on 
he pleadings, and the pleadings not presenting a valid equitable cause or defense 
they were not entitled to the transfer. Jones v. Letcher, 13 B. Mon. a Davis v. 
Ferguson, 92 S. W. 968, 29 Ky. Law Rep. 214; Louisville & N. R. Co. v. ——— 
15 Ky. Law Rep. 702: Markwell v. Lewis, 15 Ky. Law Rep. 206. Toes subsec- 
tion 4 of section 10, Civil Code of Practice, the court may, in its discretion, on its 
own motion, in an action at law transfer it to the equity docket where the plead- 
ings show it involves accounts complicated or of such great detail of facts 
mathematical calculations as to render it maneaied a the jury intelligently to 


try the case. Brashears v. Letcher County Court, 61 S. W. 285, 22 Ky. Law Rep 
1763 , 


[6] The affidavit filed in support of the motion to transfer to the equity 
docket cannot be permitted to take the place of pleadings under the Civil Cod 
and its construction. 


17] However, if the general rule should be departed from and the = be 
regarded as sufficient to take the place of a pleading as contemplated by the Civil 
Code, it was exclusively within the discretion of the trial judge to transfer the 
action to the equity docket for trial; that is to say, a discretion to be exercised 
not arbitrarily or willfully, but with regard to what was right and equitable under 
the circumstances and the law, and directed by the reason and conscience of th 
judge to a just result. Langnes v. Green, 282 U. S. 531, 51 S. Ct. 243, 247, 7 
L. Ed. 520: The Steamship Styria v. Morgan, 186 U. S. 1, 9, 22 S. Ct. 731, 4 
L. Ed. 1027. 

The affidavit merely expresses the opinion of the affiant as to the issue 
which the evidence would thereafter be directed. It recited no facts. It st ed 
accounts or figures or fact, tending to show it would be impractical for the jur) 
intelligently to try the case. In the absence of a statement of the facts cither 
the pleadings or the affidavit, the court had before it nothing other than th 
opinion of the athant upon which to exercise its discretion. y . 

The. insurance companies further argue that: “A great mass of ‘opinio! 
evidence, offered by the plaintiff, was improperly admitted, principally because 4 
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was given by witnesses who admitted candidly and repeatedly that they were 
simply making guesses or ‘estimates,’ not based on facts, which they could not 
support; and no time was fixed for this testimony ;” “evidence relevant to_ tie 
defense was excluded by the court ;” “the instructions given by the court submitted 
to the jury an erroneous measure of recovery;” “the verdict is not sustained by 
any evidence;” and “the principal item claimed by the plaintiff was damage to 
pi — not covered by the policies.” 

o dispose of these contentions it is necessary and required that we review 
the ack which we have earnestly and diligently done. The evidence is too 
voluminous to reproduce in this opinion. : 

[10] The insurance companies endeavored to induce the court to admit evi- 
dence showing “four large, wood-jacketed, metal cans, which had contained oii— 
or some mixture of gasoline and oil—were found in the building when the fire 
department entered it.” In support of their insistence this evidence should have 
been admitted: in their brief they state: “We submit that the rejection of the 
above testimony was error, and that it should have been admitted—under an 
oe of the court, if desired—for whatever light it threw upon the character 
of the fire and the probability of the damage which it caused, for the reason that 
a ine, slow-burning natural fire would have been more destructive to the building 
than a flash fire which was quickly extinguished.” Sufficient it is to say no issu 
was oo calling for such evidence. The court properly refused to admit it. 

, 12] As to the insistence there was no evidence to sustain the verdict, the 
insure ice companies’ answers admitted the property covered by their policies had 
een daa iged by fire. The evidence as to the reasonable cost of repairing and 
restoring the property to its condition immediately before the fire was conflicting: 

in behalf of Howard showed the cost ranged from $29,000 down; that in 

alf of the insurance companies, $5,000 up. The height and dimensions of the 
annex, and the material of which it was constructed, were not disputed. The wit- 
nesses of Howard stated it was totally destroyed. Those of the insurance com- 
panies asserted it was a partial loss. Certain rooms in the four-story portion of 
the building were damaged by the fire. The extent and nature of the damage were 
described by the witnesses of Howard and also those of the insurance companies. 
They disagreed as to the extent and nature of the damage as well as the cost of 
ring and restoring the same. For Howard it was shown a certain portion of 
rear wall of the four-story building was damaged by the fire and would have 
replaced. For the insurance companies it was shown the condition of the 
wall was not caused by the fire. On the conflicting evidence as to the reasonable 
of repairing and restoring the damaged portion of the four stories, the 
the heating plant, the electric light equipment, the issue was for the jury 
termine. It fixed the reasonable, total cost of repairing and restoring the 
property to the condition in which the same was in immediately before the fire, 
$15,000. We are not authorized to interrupt this verdict. The jury were the 

‘s of the facts. The question determined by its verdict was one of value, 

his court repeses confidence in the finding of a jury on controverted ques- 

if value of property of the character of that now involved. A. Arnold 
ransfer & Storage Co. v. Weisiger, 224 Ky. 659, 6 S.W.(2d) 1084: City of 
reenville v. Johnston, 244 Ky. 782, 52 S.W.(2d) 716. The general rule is, only 
Where there is no evidence to support the verdict, or it is palably against tie 
ht of the evidence, are we authorized to disturb it, unless it is the producti 
passion, or prejudice, neither of which appears in this case. 

The property is described in the policy as a “four story brick.” It is 

1 that, therefore, the coverage did not include the “annex of two stories and 

xtension for the furnace.” No such issue was raised by the pleadings 

four-story and the two-story annex with small extension for the furnace 

ne building and was recognized and used as the Pineville Hotel property 

as here claimed by the insurance companies, the policies did not cover the two- 

ty portion of the building and the extension for furnace, it was the duty of the 
insurance companies to raise this issue in the trial court by some sort of pleading, 
i by timely objection to the evidence in relation to the two-story and extension 
turnace, Or in some-manner indicate to the court the policies did not include 

t portion of the building. A motion for a peremptory instruction on the 
ase in no way disclosed to the court it was offered on the theory the two- 

rtion of the building and furnace extension were not covered by the 


t 


INO’ 
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policies. The contention the policies did not cover the annex and the smali 
extension for the furnace was not presented in any form or manner in the 
court. It is too late to raise the question for the first time in this court. 
[14] Criticism of instruction No. 1 is: It “was fatally erroneous in that 
entirely omitted one essential element of the liability of the defendants,” 
“the loss or damage thereby ascertained or estimated according to such 
value with proper deduction for depreciation, however caused, and shall 
any event exceed what it would then cost the insured to repair or repla 
same with matcrial of like kind and quality.” In their criticism of it, the 
ance compauies declare: “The instruction wholly omits the depreciation el 
and left the jury to award whatever sum they wished, to repair and replace 
building, without any regard as to the condition it was in before the fire.” 
criticized instruction in intendment and meaning, though different in phraseol 
has often been approved in other cases. See Spring Garden Ins. Co. v. 


trial 


msur 


ment 


2V, 


Imperial 


Tobacco Co., 132 Ky. 7, 116 S. W. 234, 20 L. R. A. (N. S.) 277, 136 Am. St. R 
] y. 
; 


64: Citizens’ Fire Ins. Co. v. Lockridge, etc., 132 K 1, 216 -S: “W: 

« kK. A. CN. S.) 226 Springfield Fire & Marine ‘Ins. Co. v. Ramey, 245 ky 

3 S.W.(2d) 560, 563. In Springfield Fire & Marine Ins. Co. v. Ramey 

written: “The criterion of recovery for partial loss is such reasonable sum 

represents the difference in value, if anything, between the building just befo 

the fire occurred and the same building immediately thereafter that was appr 

mately caused by the fire; such difference, if any, in value to be determined 

the reasonable cost of restoring or repairing any damage or injury caused sol 

by the fire to as good condition as it was just before the fire.” Instructior 

1 contains the above language. The property had depreciated before the 

the instruction directing the jury to find the cost of restoring it to its cot 

immediately before the fire necessarily required the consideration of its depr 

condition. Thus it fully meets the objection that it omits the right of the 

ance companies to have the damage “ascertained or estimated according 1 

actual value with proper consideration for depreciation of whatever cause.” 
Perceiving no prejudicial error, the judgment is affirmed. 


\\ 


WORLD FIRE & MARINE INS. CO. v. RIVARD et al 
Court of Appeals of Kentucky. Oct. 23, 1934. 
Rehearing Denied Dec. 21, 1934. 
76 Southwestern Reporter (2d) 264. 
!. INSURANCE. 
Conipromise settlement of loss under fire policy on real estate for 
value fixed in face of policy is not binding upon insured unless supported 
sideration (Ky. St. § 762a-22). 


(For other cases, see Insurance, Dec. Dig. § 579.) 

2. INSURANCE. : : 

In action on fire policy, where insured was offered setlement for $3,000 less 

= . ar ’ s+] re. 
than face of policies covering real and personal property, and subsequently re- 
quested insurer to apply reduction to policy covering real estate, that insurer agres 

- - ” = . - 1 . 

and that proofs of claim and vouchers were made out and signed .on that yasis did 
1ot preclude insured from recovering balance due on face of real estate policy, 
since only controversy between parties at any time had been regarding personal 
property (Ky. St. $ 762a-22). 
(For other cases, see Insurance, Dec. Dig. § 579.) 
4. INSURANCE. 

Controversy as to depreciation of real estate between insurer and Insure 
not furnish sufficient consideration for settlement for less than value fixed 
policy so as to preclude insured’s recovery of balance due on policy where 
erty was destroyed only one week after issuance of policy (Ky. St. § 

(For other cases, see Insurance, Dec. Dig. § 579.) 

5. INSURANCE. 

Where, under terms of fire policy, payment of settlement less than 
policy was not due until 60 days after settlement was agreed upon, that 
made payment before maturity was not consideration for settlement wher 
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peared that real inducement was amount of reduction agreed on by parties (Ky. 
St. § 762a-22). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

INSURANCE. 

Repayment or tender of sum received by insured in compromise settlement of 
real estate fire policy was unnecessary to enable insured to maintain action for 
halance due on face of policy where there was no bona fide dispute as to value 

real estate (Ky. St. § 762a-22). 

For other cases, see Insurance, Dec. Dig. § 579.) 

\ppeal from Circuit Court, Kenton County, Common Law and Equity Division. 

\ction by Emile R. Rivard and others against the World Fire & Marine In- 

nce Company. Judgment for plaintiffs, and defendant appeals. 

\firmed. 

Ff. M. Drake, of Louisville and Ulie J. Howard, of Covington, for appellant 

|. Richard Udry and John L. Cushing, both of Covington, for appellees 

RATLIFF, Justice. 


> 


On December 10, 1930, the appellee E. R. Rivard took out $18,000 fire insurance 
. house and the contents of the house, which insurance consisted of four sep- 
rate policies, viz., one policy in the World Fire & Marine Insurance Company for 
6,000 on the house and another with the same company for $3,000 on the contents 


house, and one policy in the Hudson Insurance Company for $6,000 on the 

use and one for $3,000 on the contents of the house. One week thereafter, on 
December 17, 1930, the house and its contents were burned, resulting in a total loss. 
Rivard prepared a list of his household goods and the values thereof, which 
sented to the insurance companies, but the insurance companies questioned 
lue of the personal property and perhaps the origin of the fire. Unavailing 
itions were had between Rivard and the insurance companies for some 

nd in February, 1931, Rivard placed his claims in the hands of J. R. Weis 
urance adjuster. The insurance companies still refused to pay the face 
policies, and insisted that Rivard make a reduction, and continued to 
the value of the personal property and the origin of the fire. After 
rable lapse of time and negotiations, Rivard’s adjuster, Weiss, proposed 
insurance companies that they settle the $18,000 claim for $15,000, which 
tion was accepted by the insurance companies. It appears that at the time 
ntative oral agreement of compromise settlement was made there was 
said as to how the $18,000 was to be divided or appiied as between the 


il property and the real estate. It appeared that it was to be a lump suin 
ment of the entire claim. 


vard had mortgaged the real estate to certain banks, and the insurance on 
estate was covered by these mortgages, and the mortgagees would get the 
nefit of the entire insurance on the real estate. But there was no mortgag 
personal property, and Rivard would receive or be benefited to the full 
the insurance on it. Before the settlement was finally consummated, 
suggested by Rivard’s adjuster, Weiss, that the proof of claims and the 
issued therefor be so made out as to show that the $3,000 reduction 
real estate and each company pay the face value of its policy on t] 
property. 
insurance companies acceded to the suggestion that the $3,000 reduction 
on the real estate, and the proof of claims was made out showing that 
nce companies were paying $4,500 each for the real estate instead of 
h (the face of their respective policies), and paying $3,000 each for 
nal property. The mortgagees agreed to accept the $9,000 so paid on the 
and the settlement was consummated on that basis. This was treated 
rties as a final settlement of the entire claim of $18,000, and nothing more 
intil February, 1933, when Rivard filed these suits in the Kenton circuit 
nst the insurance companies seeking to recover of each of them the sum 
) respectively representing the reduction made on their respective policie 
real estate 
petitions alleged the issuance of the policies of $6,000 each on the real 
1 the destruction of the property by the fire, and that the insurance 
had paid the sum of $4,500 each on their respective policies, and had 
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failed and refused to pay the remainder, $1,500 respectively, and prayed judgment 
for that sum against each company. 

The actions are based on section 762a-22, Kentucky Statutes, which provides 
that insurance companies taking fire or storm risks on real property in this com- 
monwealth shall, on all policies issued, be liable for the full estimated value of 
the property insured as the value thereof is fixed in the face of the policy. By 
these actions Rivard seeks to recover the balance of the face of his policies on 
the real estate by virtue of the statute, supra, notwithstanding the compromise 
settlement. 

The insurance. companies filed their answers admitting the insurance set oui 
in the petition and the destruction of the property by the fire resulting in a total 
loss of all the property insured except the foundation of the house. They further 
pleaded that, after long negotiations with Rivard looking to a settlement of the 
claim, the parties finally agreed upon a compromise of all questions involved 
the claims, and, in order to avoid litigation, they agreed upon the settlement of 
the entire liability under all of the policies for the sum of $7,500 for each com- 
pany, and at the request of Rivard, in making settlement of the compromise under 
the policies of each company, the face of the policy, or $3,000, was paid upon 
the personal property, and the sum of $4,500 was paid upon the building, and 
that this apportionment of the compromise sum so paid was suggested by Rivard 
for the purpose of having only the sum of $4,500 available to the mortgagees 
who held liens upon the building and the insurance thereon, and this apportion- 
ment was made for the convenience and benefit of Rivard and at his request, 
after the lump sum compromise of $7,500 for each company was agreed upon in 
payment of the entire claim of $18,000. They also pleaded that there was a 
controversy between Rivard and the companies respecting the value of the personal 
property and the origin of the fire, and the compromise sums paid were in settle- 
ment of the controversy, and therefore constituted a_ consideration for the 
reduction of $3,000, from the face value of the policies. They further alleged that 
Rivard had not paid or tendered back to the companies the sum paid or any part 
thereof, and this was further reason that he was not entitled to maintain these 
actions; and also pleaded depreciation of the property and that the settlement was 
made before the insurance was actually due under the terms of the policy. 

By subsequent pleading, the issues were made, and by agreement of parties 
the actions were consolidated and tried together by the court without the inter- 
vention of a jury. The evidence was taken, and the court rendered judgment in 
favor of Rivard as prayed for. The companies appeal. 

[1-3] Under the statute, supra, as construed in Horn v. Atlas Assur. Soc. 
241 Ky. 228, 43 S.W.(2d) 675; Detroit Fire & Marine Ins. Co. v. Crayne, 252 Ky. 
272, 66 S.W.(2d) 819, a compromise settlement of a fire insurance policy on reai 
estate for less than the value fixed in the face of the policy is not binding upon 
the assured unless supported by a consideration. The question to be determined 
in this case is whether or not there was a consideration in support of the com- 
promise settlement of the insurance policies covering the real estate. It is argued 
for the insurance companies that there was a sufficient consideration to support 
the compromise settlement. The alleged consideration is that there was a bona 
fide controversy or dispute between the parties respecting the value of the personai 
property and origin of the fire. But the record does not disclose any serious 
dispute or controversy respecting the origin of the fire. It may be true, howevel, 
that there was something said about the origin of the fire, but this question wa 
not developed sufficiently to constitute a real controversy sufficient to support 4 
settlement for a sum less than the value fixed in the policies on the real estate. 
The only real controversy or dispute of any note was the value of the personal 
property. It appears that, at the time the first agreement of compromise was 
reached between the parties, there was nothing said as to how the sum agreed 
upon was to be applied as between the two classes of property. The agreement 
was that the whole claim be settled for the sum of $15,000, but this agreement 
was not carried out between the parties. Later it was proposed by Rivard or 
his adjuster, Weiss, that they settle on a basis of $6,000, face value of the 
policies on the personal property, and make a reduction of $3,000 from the fac: 
of the policies covering the real estate. This arrangement was consented to by 
the insurance companies, and the proofs of claim and vouchers therefor were 
accordingly made out and signed by the parties. 
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It is a well-settled rule that, when an oral agreement or transaction between 
parties is reduced to writing, all previous oral agreements merge in the writing 
and cannot be contradicted by parol evidence, in the absence of a claim of fraud 
or mistake. Kreitz v. Gallenstein, 176 Ky. 16, 185 S. W. 132. 

In the case at bar, there is no claim of fraud or mistake. It is only insisted 
that the oral agreement should control. This would be contradictory to the 
agreement which was evidenced by the writings of the parties. 

Rivard’s adjuster, Weiss, did not testify, and we do not have his version of 
the transaction. H. R. Jones, representative of the insurance compamies, stated 
in his testimony that, after the $15,000 settlement was agreed on, Rivard’s 
adjuster made a definite request that the $3,000 reduction be taken from the 
amount of the insurance on the building, and he, as representative of the insurance 
companies, agreed to this arrangement. He was asked and answered as follows: 
“Q. Did he (Weiss) give any reason for that? Was there any reasons developed 
in your discussion with him? A. I believe not.” 

There is no positive evidence to the effect that Rivard or his adjuster 
requested the reduction to be made on the building and the face of the policies 
paid in full on the personal property because of the mortgage on the building. 
However, the circumstances strongly warrant that inference. But, be that as tt 
may, the reduction was made on the real estate as shown by the proof of claims, 
and this was the real settlement between the parties. Had there been nothing 
more said or done after the original agreement of settlement and the record had 
shown that the $18,000 claim was settled for $15,000 without regard to the 
various classes of property or the amounts paid for each class, a different cas« 
might have been presented. 

[4] It is insisted for the insurance companies that there was a question between 
the parties relating to the depreciation of the property since it was insured, and 
this was further consideration to support the compromise settlement. The prop- 
erty was burned one week after it was insured. There could not have been any 
appreciable depreciation in that short period of time, and such depreciation, jf 
any, could not have constituted such controversy or dispute as would furnish a 
consideration for the settlement. 

[5] It is further argued that under the terms of the policy payment was not due 
until 60 days after settlement was agreed on, and that the sum agreed on was 
paid within less than 60 days, and such payment before maturity was a con- 
sideration for the settlement. It must be conceded that ordinarily payment before 
due constitutes a consideration, but it must appear that such premature payment 
was the actual inducement to the settlement. In the case at bar, it is obvious 
that the real consideration or inducement prompting the settlement was the $3,006 
reduction as agreed on by the parties, and the early payment of same was merely 
an incident to the real consideration. 

[6] It is further argued that Rivard did not repay or tender the sum paid 
as a compromise settlement, and therefore he is not entitled to maintain these 
actions. But this rule does not apply to cases under the valued policy claim pj 
virtue of the Statutes, supra. If a reduction had been made on the personal 
property which constituted the real dispute or controversy between the partics, 
then the rule might have been applicable. But, there being no bona fide dispute 
as to the value of the real estate, the rule is not applicable. Detroit Fire & 
Marine Ins. Co. v. Crayne; Horn v. Atlas Assur. Soc., supra. 

Finding no error prejudicial to the substantial rights of appellant, the judg- 
ments are affirmed. 

The whole court sitting. 


NATIONAL FIRE INS. CO. OF HARTFORD vy. ALBERS. No. 43. 
Court of Appeals of Maryland. Nov. 23, 1934. 
175 Atlantic Reporter 597. 


1. INSURANCE. 
Whether windstorm, rather than high water, was principal cause of damage to 
insured building, so as to authorize recovery of amount thereof under windstorm 
policy, held fact question for jury under evidence. 
, (For other cases, see Insurance, Dec. Dig. § 668[10].) 
2. INSURANCE. 


Proof of loss, received by insurer within time prescribed by windstorm policy 
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for rendition thereof after day on which storm which caused loss ceased, /ield 
timely, though referring to date of beginning of storm more than such time before 
receipt Of proot, 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

\ppeal from Baltimore City Court; Samuel K. Dennis, Judge. 

\ction by Walter Albers against the National Fire Insurance Company 
Hartford. Judgment for plaintiff, and defendant appeals. 

\firmed. 

\rgued before Bond, C. J., and Urner, Adkins, Offutt, Parke, and Sloan, JJ. 

Charles Markell, Jr., and S. Ralph Warnken, both of Baltimore (Cook & 
Markell, of Baltimore, on the brief), for appellant. 

William H. Lawrence, of Baltimore, for appellee. 

Urner, Judge. 

By the policy which is the basis of this suit, the plaintiff was insured to the 
amount of $2,000, against “direct loss and damage by windstorm, cyclone and _tor- 
nado,” to his dwelling house and garage, on Miller’s Island, in Chesapeake Bay 
within the limits of Baltimore county. The buildings were damaged by a storm 
which began on the morning of August 23, 1933, and continued until the early 
hours of the following day. It was a storm of extraordinary violence. The wi 
reached a velocity of fifty miles an hour and the island was inundated to the depth 
of several feet by the waters of the Bay when the tide was raised to that abnor- 
mal height by the force of the hurricane. Many trees on the island were || 
down and a number of houses demolished or badly damaged. The island was 
abandoned by its inhabitants until the storm and water subsided. The plaintiff’ 
dwelling house, a frame bungalow, was practically ruined. It had been erected on 
concrete pillars about thirty inches high on a site seven or eight feet above the 
ievel of the beach and thirty-five feet to the rear of a sea wall five or six | 
high by which the front of the lot was retained and protected from the tide 
the morning aiter the storm had abated, the plaintiff's house was found t 
been forced from its supporting pillars, and its condition is thus described 
testimony: “The front of the house was wrenched entirely from the building, 
the photographs will show. The second portion and kitchen section on the sout! 
on the East side, were wrenched from the building. * * * There were = shit 
hroken off of the roof and the side walls and rear walls looked like they | 
wrenched away from the rafters.” ; 

The defense to the suit, which resulted in a verdict and judgment for 
in favor of the plaintiff, was based upon provisions in the policy that the 
should not be liable for “loss or damage occasioned directly or indirectly 
through any * * tidal wave, * * * high water, overflow, nor cloud burst * 
nor “for any loss or damage by water or rain, whether driven by wind ot 
unless the building described * * * shall first sustain an actual damage to ro 
walls by the direct force of the wind, and shall then be lable only for such dar 
to the interior of the building * * * as may be caused by water or rain ent 
the building through openings in roof or walls made by direct action of the 
* * * " The trial court framed and delivered an instruction to the jury that t 
policy sued on did not insure the plaintiff against loss or damage caused directls 
or indirectly by tidal wave, high water, overflow, or cloud-burst, water or 
ether driven by the wind or not, and further, at the defendant’s request, instruct- 
ed the jury that the burden was upon the plaintiff to prove by a preponderance 
evidence that the damage to his dwelling and garage was caused by wind 
‘-yclone, or tornado, and not either directly or indirectly by tidal wave, high 
or overflow, whether driven by rain or not, and that the jury, if they fou 
should not make any award to him for such part of the damag 

find to have been caused directly or indirectly by wind dri 
But primarily the defendant endeavored to procure instt 

no legally sutiicient evidence or damage to the plaintiff's di 
and garage caused by windstorm, cyclone, or tornado, and that from the uncon- 
tradicted evidence such damage appeared to have been directly or indirectly caused 
| rh water or overflow, and that the verdict should therefore be in the defend 

favor. The refusal of the court thus to direct a verdict for the det 
was the main subject of the argument on this appeal. 


W 


| 
] 
i 


he evidence in the record our conclusion is that the court 
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j 
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was right in declining to withdraw the case from the jury. It could be rationally 
nferred from the testimony that the windstorm was the cause of the principal 
ge to the plaintiff’s buildings. As they stood, according to the proof, upon 

the highest part of the island, they were exposed to the extreme force of the 
wind but not to the full effects of the inundation. Before the water had risen 
to the level of the house, a large window in its front had been “blown down.” It 
was testified that the strength of the wind later increased and that it blew with 
the greatest force from half past 9 until 1 o'clock in the night. A witness who 
left the island about 8 o'clock, when the water had not reached the first floor 
f his house, standing on ground lower than the plaintiff's, stated that before 
leparture the house was “shaking” and “quivering like it would rock or 

* The condition, after the storm, of a dwelling which had stood on a lot 

nt to that of the plaintiff, was thus described in the testimony: “Most of 

ver in the road * * * and the other part of it, 500 feet back there was 

re, some in the trees and some down on the ground.” There was testi- 

to the effect that houses on ground lower than the plaintiff's lot, and 
msequently more exposed to the overflow and less to the wind, remained in 
sition through the storm. The photographic evidence of the damage to the 
tiff's dwelling was before the court and jury, and it showed destructive 

its which could rcasonably be regarded as attributable to the action of the 
rather than of the water. The question was one of fact to be determined 

a consideration of all the circumstances proved. In our opinion the evidence 

ted of a legitimate inference favorable to the plaintiff's right of recovery 
fhe cases in other jurisdictions cited by the appellant, involving policies 
r to the one here in suit, have been examined; but they are not sufficiently 
eous in their controlling facts to influence our decision as to the legal 
equacy of the evidence presented in this record. 
|2] The policy issued to the plaintiff required proof of loss to be rendered 

he insurer “within sixty days after the windstorm, cyclone or tornado, unless 
time is extended in writing. * * *” Proof of loss, referring to the storm 
aving occurred on August 23, 1933, was mailed to the insurance company on 
ver 2Ist. It was received by the company on October 23d, the sixty-first 
after the date of the storm as mentioned in the proof of loss and also in 
the declaration. The time for rendering such proof was not extended by the 
insurer, and it is therefore said to have been filed too late for the purposes of 
the policy requirement and for the maintenance 


of this suit. The argument 


point was directed largely to the question as to whether the proof of 
ss could be regarded as having been “rendered” on the day it was mailed or 


on the date of its receipt by the insurer. The decision of the Court of 
Appeals of New York in Peabody v. Satterlee, 166 N. Y. 174, 59 N. E. 818, 52 
. K. A, 956, was cited in support of the latter view, while Manutacturers’ & 
Merchants’ Mut. Ins Co. vy. Zeitinger, 168 Ill. 286, 48 N. E. 179, 61 Am. St. Rep. 
105; and other cases, 26 C. J. 373, and 7 Couch, Cycl. of Ins. Law (1930 Ed.) 
3, are cited as sustaining the first stated theory. It is unnecessary in this 
decide as to which of those conflicting views should have our approval, 
ecause the storm which caused the damage sued for was proved at the trial 
to have continued until the early morning of August 24th, and hence the receipt 
he proof of loss on October 23d was within the prescribed sixty-day period 
as properly computed. Parker v. Brattan, 120 Md. 428, 433, 87 A. 756; Winter 
v. O'Neill, 155 Md. 624, 142 A. 263. In view of that evidence it would not be 
just to bind the plaintiff by a reference in the proof of loss and declaration to 
August 23d as the date of the storm and thus to defeat his right to recover on 
the contract of insurance, if it be assumed that the mailing of the proof of loss 
. October 21st would not otherwise have been a sufficient compliance with 
the policy. 


[he instructions to which we have referred fairly and adequately submitted 


the issue to be decided by the jury, and we find no error in the trial court’s 
reiusal of certain other instructions which the defendant proposed. 
Judgment affirmed, with costs. 
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ADLER v. BURNES. 
SAME v. SAFEGUARD INS. CO" OF NEW YORK. 
Supreme Judicial Court of Massachusetts. Suffolk. Nov. 27, 1934. 
192 Northeastern Reporter 922 
INSURANCE. 

Request for cancellation of fire policies, as basis for recovery of return 
premiums, must be unequivocal and absolute. 

(For other cases, see Insurance, Dec. Dig. § 240.) 

2. INSURANCE 

In actions to recover return premiums under fire policies, evidence held insutti- 
cient to present question for jury whether plaintiff made definite, unequivocal 
demand to cancel policies. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

INSURANCE. 

Where insured, before valid cancellation, sold property covered by fire 
policies, policies by their terms, became void, and insured lost right to, there- 
after, demand return premiums. 

(For other cases, see Insurance, Dec. Dig. § 198[5].) 

Report from Superior Court, Suffolk County; Morton Judge. 

Separate actions by Matilda Adler against Harry A. Burnes, and against 
the Safeguard Insurance Company of New York. The motions of the defend- 
ants for directed verdicts were allowed, the plaintiff duly excepted, and the 
cases were reported to the Supreme Judicial crank upon a stipulation. 

Verdicts sustained, and judgment entered for the defendant in each case 
pursuant to the stipulation. 

D. Stahl and J. W. Tushins, both of Boston, for plaintiff. 

B. Rowell, of Boston, for defendants. 

Crossy, Justice. 

These are actions of contract to recover premiums paid under certain Mas- 
sachusetts standard fire insurance policies, the first against the agent who wrote 
the policies, the second against the company which issued them. 

The declarations are for the same cause of action. The declaration in the 
case against Burnes alleges, in substance, that the plaintiff was the holder of 
eight fire insurance policies covering certain premises in Boston, that the policies 
were cancelled, and that return premiums became payable to the plaintiff; that 
these return premiums were paid to the defendant who has failed to pay them 
to the plaintiff. The jccharation in the case against the insurance company 
alleges that policies were issued to the plaintiff and were cancelled by the 
defendant and that return premiums due the plaintiff have not been paid. 
rhe answers in the cases are the same, and include the defences that the actions 
were not brought within the period of limitations prescribed by the statutes 
(and incorporated in the standard fire insurance policy) for the bringing of 
actions for the recovery of any claim by virtue of the policy, namely, two years 
from the time the loss occurred; and that before the said cancellation the plain- 
tiff transferred her interest in the property described in the policies, and thereby 
avoided them and extinguished any right to recover return premiums. 

At the close of the evidence offered by the plaintiff the defendants rested 
and filed motions for directed verdicts, which were allowed. The plaintiff duly 
excepted, and the cases are reported to this court upon the stipulation that if 
any question of fact should have been submitted to the jury the plaintiff in 
each case will be entitled to recover. 

It appears from the report that the plaintiff was the owner of certain real 
estate upon which insurance policies in the Massachusetts standard form were 
issued by the companies through their agent, the defendant Burnes. The plaintit 
became the owner of the property on January 28, 1926. It was then subject t 
three mortgages as follows: First, Haverhill Savings Bank; second, Sarah Snyder: 
third, Emma D. Olson. The policies were originally issued on April 16, 1923, 
for a period of five years to the owners of the property at that time. On July 
26, 1926, there was placed on each policy ar indorsement making it payable to 
Sarah Snyder, second mortgagee; this was done in reliance upon an allc ged 
foreclosure by her of her interest as such second mortgagee The registry 
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deeds, however, fails to show any record of such foreclosure, but satisfaction of 
the same appears under date of August 13, 1926. 

The plaintiff testified that in October, 1926,) she was the owner of the 
premises covered by the policies; that at no time did she receive a return 
premium on the policies; that she personally made no demand on the company 
for return premiums; that she owed the defendant Burnes or the companies $70U 
for the premiums on the policies: that she authorized her father, Simon J. 
Bennett, to employ counsel to bring suit against Mrs. Olson for $1,200; and that 
she authorized her father to make a demand for the return premiums. On August 
13, 1926, the plaintiff sold the property to Mrs. Olson but did not at any time in 
writing assign, transfer or release any interest in the policies. Before the sale 
to Mrs. Olson the plaintiff's father commenced arrangements to dispose of the 
insurance. He testified that he had placed the insurance originally, and had acted 
in matters connected with it; that demands for premiums were sent to him; that 
he dealt with Mrs. Olson, and tried to induce her to take the insurance when she 
should buy the property. 


Upon the question whether Bennett in behalf of the plaintiff ever made any 
request of either defendant for a cancellation of the policies before the plaintitt 
sold the property, he testified as follows: “Before the transfer of August 13, 1926 
took place he talked with Burnes at his office; he told Burnes that he was selling 
the property to Mrs. Olson; that she didn’t want to take the insurance and thai 
he (Burnes) would have to cancel it. * * * He next talked with Burnes in tlie 
early part of July in consequence of a letter: that at that time he told Burnes 
not to bother him for the balance of the money as he intended to sell the property 
and cancel the policies because the other party didn’t want to take them. Burnes 
told him * * * that cancelled policies are shrinkage and said: ‘Why don’t you 
use the premiums for policies’ and he told Burnes that he couldn’t make her [the 
purchaser] and he will have to cancel as the party didn’t want to take the insur- 
ance: that Burnes had told him to try to get the party to buy the policies from 
his daughter otherwise the witness could not sell it and the witness would let 
Burnes know and he would cancel it.” 


The evidence shows that the plaintiff transferred her title to Mrs. Olson by 
delivery of the deed on August 13, 1926, and, on that day, several mortgages 
were discharged, and given. The record shows that the deed was recorded on 
August 21, 1926. It is plain that any demand after August 13, 1926, would not 
be effective. Bennett further testified that “On the day when the papers were 


* ok O* 


recorded he went to Burnes and told him that the papers were recorded 
and that he wanted the policies cancelled and that Burnes told him that he 
couldn’t get the policies until Mrs. Olson sent in new policies. * * * Burnes told 
the witness to go again to see Mrs. Olson and * * * see if she would not take 
the policies. The witness promised Burnes to * * * see Mrs. Olson again.” 

[1-3] There is no evidence which would warrant a finding that there was any 
definite, unequivocal demand or request by the plaintiff or by anyone representing 
her to cancel the policies. All that appears is that, before the sale of the property 
to Mrs. Olson, Bennett was endeavoring to persuade her to take over the policies, 
but without success. Bennett did not make any definite request or demand for 
an immediate or future cancellation of the policies. It is said to 


be a “well- 
known principle that request for cancellation of an insurance policy must be 
unequivocal and absolute.” Magruder v. United States (D. C.) 32 F.(2d) 807, 
$10: Lyman v. State Mutual Fire Ins. Co., 14 Allen, 329, 333: Clark v. Insurance 
Co. of North America, 89 Me. 26, 32, 35 A. 1008, 35 L. R. A. 276; Davidson v. 
German Ins. Co., 74 N. J. Law, 487, 65 A. 996, 13 L. R. A. (N. S.) 884 12 
\nn. Cas, 1065. See also cases in notes 32 C. J. pp. 1259, 1260. The conversa- 
tions between Bennett and Burnes amounted at most to an expression of intention 
to cancel the policies at some time in the future. It follows that a verdict was 


Properly directed for the defendant in each case as no demand or 


! request was 
made for 


‘a cancellation of the policies before the sale and transfer of the property 
by deed dated August 13, 1926, and recorded August 21, 1926. When the plaintiff 
sold the property before there was any valid cancellation, the policies by their 
terms became void, and she lost her right to demand return premiums. Parker 
V. Trustees of the Smith Charities, 127 Miss. 499; Elder v. Federal Ins. Co., 213 


— 


‘This date, although printed in the record, is apparently erroneous. 
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Mass. 389, 391, 100 N. E. 655. See, also, Clinton v. Norfolk Mutual Fire Ins. 
176 Mass. 486, 57 N. E. 998, 50 L. R. A. 833, 79 Am. St. Rep. 325. As 
plaintiff is precluded from recovery for the reasons stated, i 
consider the other defences relied on by the defendants. 

In accordance with the stipulations recited in the report the verdicts ari 
stand, and judgment is to be entered for the defendant in each case, and 
in the cases numbered respectively 282423, 282428 and 282431. 

So ordered 


is unnecessar 


RICHARDSON v. TRAVELERS’ FIRE INS. CO. et al. 
Supreme Judicial Court of Massachusetts. Suffolk. Novy. 28, 1934. 
193 Northeastern Reporter 40. 
1 INSURANCE. 


In action on fire policies, insurers had burden of proving by fair 
ance of evidence, and not beyond reasonable doubt, that 
set or was caused to be set by insured. 


preponder- 
hre on premises was 


(lor other cases, see Insurance, Dec. Dig. § 665]4].) 
3. INSURANCE. 

Evidence held to warrant finding that insured caused fire on premises, 
cluding recovery on fire policies. 

(For other cases, see Insurance, Dec. Dig. 
4. INSURANCE. 


Inferences need not be unescapable, 


§ 665{4] 


but it is sufficient to bar recovery on fire 
policy if inferences are not too remote and all circumstances including in ferences 
are of suthcient force to bring minds of ordinary intelligence to persuasiot 
incendiarism by fair preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665]4].) 


Exceptions from Superior Court, Suffolk County; Bishop, Judge. 
Suit in equity by John B. Richardson against the Travelers’ Fire Insu 
Company and others. At the trial in the 


“Is there any liability on the part of the 


France 
superior court, an issue was framed, 
defendants to the plaintiff by reason 


of a fire on the plaintiff's premises on January 18, 1931?” which the jury answered 


in the negative, and plaintiff brings exceptions. 


Exceptions overruled. 
J. G. Bryer, of Boston, for plaintiff, 
3. A. Brickley and R. H. Lee, both of 


Boston, for defendants. 
DoNAHUE, Justice 


The twelve insurance companies named as defendants issued to the plaintiff 
policies of insurance in standard form in the aggregate amount of $55,000 on his 
property which was damaged by fire on January 18, 1931, to the extent of $30,000. 
Each policy was payable in case of loss to a mortgagee and provided that 
“whenever this company shall be liable to a mortgagee for any sum for loss 
under this policy for which no liability exists as to the mortgagor or owner and 
this company shall elect by itself or with others to pay the mortgagee the full 
amount secured by such mortgage, then the mortgagee shall assign and _transter 
to the companies interested upon such payment the said mortgage together with 
a note and debt thereby secured.” The bill alleges that the defendant companies 
purporting to act but not in good faith acting under the foregoing provision have 
paid the mortgagee the amount of its debt and received an assignment of the 
mortgage and mortgage note in the name of one Cole, who is also a defendant, 
for the use and benefit of the companies. One of the prayers of the bill is that 
a decree be entered that there is due and payable to the pl: uintiff $30,000 for the 
loss sustained by him “in proportion to the amount of insurance carried by each 
of said defendant companies.” Another prayer asks that upon payment by the 
plaintiff to the companies of the amount by which the mortgage debt exceeded 


$30,000 the defendant Cole be ordered to deliver up the mortgage and the mortgage 
note and discharge the mortgage. 


The following issue was framed and submitted to a jury: “Is there any lta- 
bility on the part of the defendants to the plaintiff by reason of a fire on the 
plaintiff's premises on January 18, 1931?” To this the jury returned the answer 
“No.” The plaintiff took exception to the failure of the judge in the superior 





Richardson y. Travelers’ Fire Ins, Co. et al. 


motion to direct the jury to answer this issued in the affirmative. 
exceptions states: “It was stipulated that if the defendants were liable 
verdict should be in the sum of $30,000. No issue was raised by 
lants as to the plaintiff having complied with the conditions precedent 
ng suit under the policies, or that the policies were in effect at the time of 
Che sole issue for the jury was whether the plaintiff was so direct! 
rectly responsible for the fire as to avoid liability under tie policies. * 
tiff agreed that the fire was of incendiary origin.” 
2| The burden was on the defendants to prove that the fire was set oi 
was caused to be set by the plaintiff. The proof did not need to be beyond a 
reasonable doubt as is necessary where such a contention is made against 
lant in a criminal case; it was here sufficient if the proof was by the fait 
nderance of the evidence. Schmidt v. New York Union Mutual Fire Ins 
1 Gray, 529. There was no direct evidence that the plaintiff set the fire or 
e proc ured some one else to set it. The evidence was voluminous and 
ot it conflicting. The substantial question for decision is whether the 
so viewed, by reasonable inference from facts which might have been 
arranted the conclusion by the jury that it was proven by a fair prepon- 
if the evidence either that the plaintiff set the fire or that he procured 
by some one else. 
plaintiff's actual investment in the property was small. Prior to tl 
time his purchase it had been occupied by a private school. The premises 
nsisted of one hundred fifty-five thousand square feet of land and four buildings 
a residential district of the city of Newton. The largest building, a house of 
1 rooms had béen used as a dormitory. It set back on the lot severai 
feet with nothing between it and the street but trees. The other three 
were described in the testimony as the school house, the gymnasium and 
rage. The plaintiff purchased the property in August, 1929, from a 
ee who -had foreclosed. He held title subject to a mortgage of $33,500 
become the owner by the payment of less than $300. 
\Vithin four months of the time of the fire the plaintiff increased the amount 
nsurance on the dormitory, which was the building burned, from $24,000 to 
\t the time of his purchase the total amount of imsurance on all the 
zs was $35,000. The premises became vacant shortly after the plaintiff took 
nd remained so for about a year. On April 1, 1930, upon the expiratior 
old policies he renewed the insurance in the same amount. He secured 
in August, 1930, who undertook to run a private school there. The 
then knew that because of starting so late in the year the tenant had a 
hance of making a success of the enterprise. It was on October 1, 1930 
that the plaintiff put $20,000 additional insurance on the dormitory and in early 
December the tenant gave up the school and moved out. The furniture was sold 
nd removed from the premises around December 20 and the premises remained 
occupied up to the time of the fire a month later. The mortgagee had not 
equested that additional insurance be secured. The plaintiff gave as his reason 
for increasing from $24,000 to $44,000 the insurance on the dormitory without 
h building he testified that the other buildings were worthless, that the 
gage was not covered” by the insurance already on the buiiding. The 
rage amounted to $33,500 while the amount of insurance was, from the time 
urchase to October 1, 1930, $35,000. We think that from the increase 
of the insurance on the dormitory to $44,000 making the total insurance on the 
uildings $55,000 an inference that the property was over insured could uot in the 
Ircumstances appearing be said to be unwarranted. 
The business of the plaintiff which was real estate, plumbing and _ heating, 
good in the month of January, 1931. He was unable to pay the taxes on 
te in Arlington which he owned. Besides that he owed $5,000 or $6,000 
t against him for $12,000 was nearing the time of trial. He was endeavor- 
sell the real estate in Newton. The plaintiff would be financially benefited 
tgage y a fire if he collected the insurance. He testified that there was no one else 
would profit by a fire. 


each 
» the 


-eded 


y lia- 


n the . the tront door, bolted the other doors on the inside and fastened the windows. 
nswer le testifed that notwithstanding this people thereafterwards got into his house, 
perio: and that on ene occasion he went there and found a side door, which he had left 


Soon after his tenant moved out in December the plaintiff changed the lock 
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holted and locked, open and no signs that a forcible entry had been made and 
that on another occasion he found the cellar door broken open. He also testified 
that more than once through his secretary he had made complaint about this to 
the Newton police; but his secretary testified that to the best of her recollection 
she never communicated with the police about the matter. A sergeant of police 
testified that an examination of the records of the police department showed no 
record of a complaint about any one forcing an entrance to the house, and the 
police officer on whose beat the building was, whose duty it was to investigate 
any such complaint, testified that he never knew of a complaint being made or 
received instructions from headquarters with reference to the doors or windows 
being broken. The jury was warranted in finding that no complaints that his house 
had been entered by other persons than himself had been made by the plaintiff 
and could have inferred that his testimony as to such entries was given to divert 
suspicion from himself. When the firemen in response to an alarm reached the 
building on the early morning of January 18, they found the doors and windows 
locked and were obliged to force an entrance. The evidence warranted the finding 
that the plaintiff alone had a key which would permit a person to enter the house 
and to leave it locked up as it was when the firemen arrived at the burning 
building. 

It was admitted that the fire was incendiary in origin. The setting of the fire 
was not carelessly planned or hurriedly executed. There was no kerosene or gaso- 
line on the premises eight days before the fire. The firemen found on their arrival 
twenty-four cans, mostly of five and ten gallon sizes, which contained or had con- 
tained kerosene oil or gasoline or a mixture of both. The firemen found ten or 
twelve gallons which were not consumed. The cans had holes punched in their 
tops, which would permit gases to escape if there was fire outside the cans, and 
they were placed in various halls, rooms and closets throughout the house. The 
fire was started back of a stairway on the first floor and burned right up through 
the roof. The inference was warranted that these preparations were made by a 
person or persons who had free access to. the building and that considerable tm 
must have been spent in the arrangements made. 

\bout three weeks before the fire the policeman on the beat saw the plaintiff 
driving away from the premises after dark and asked what the plaintiff was 
doing. The latter answered that he was the owner and that he would be around 
here more or less. Five days before the fire the plaintiff asked a former janitor 
who lived in the vicinity at what time the police officers on the beat made their 
rounds and was told between seven and eight o’clock in the evening. Much of the 
plaintiff's testimony appearing in the record was evasive and contradictory. 

[3, 4] There was warrant for the finding by the jury that facts were proved 
which are generally considered significant in determining whether the owner oi 
an insured building caused it to be burned. A financial benefit to the plaintiff would 
result from the fire and to no one else. Commonwealth vy. Bader, 285 Mass. 374, 
189 N. E. 590. The building was over insured. Commonwealth vy. Cooper, 264 
Mass. 368, 374, 162 N. E. 729. The plaintiff was in need of money. Commonwealth 
v. Selesnick, 272 Mass. 354, 357, 360, 172 N. E. 343. He alone possessed the means 
of entering the building without force and leaving it in the condition in which 
the firemen found it. Commonwealth v. Asherowski, 196 Mass. 343, 347, 82 N. E. 
13. Commonwealth v. Alba, 271 Mass. 333, 338, 171 N. E. 458. Commonwealth v. 
Selesnick, 272 Mass. 354, 359, 172 N. E. 343. On all the evidence we are of the 
opinion that by fair inference as distinguished from surmise or conjecture the jury 
was warranted in finding that the plaintiff caused the fire. “It is not required that 
the inferences be unescapable or necessary: it is enough if they are not too 
remote according to the usual course of events, and if allt the circumstances 
including inferences are of sufficient force to bring minds of ordinary intelligence 
and sagacity to the persuasion of incendiarispys * * *” (Commonwealth v 
Cooper, 264 Mass. 368, 373, 162 N. E. 729, 731), by a fair preponderance oi the 
evidence. 

Exceptions overruled. 


t 
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Boston Ins. Co. et al. v. Fitzpatrick 


BOSTON INS. CO. et al. v. FITZPATRICK. No. 9443. 
Court of Civil Appeals of Texas. San Antonio. Oct. 31, 1934. 
75 Southwestern Reporter (2d) 897. 
INSURANCE. 

In action on fire policy, insured must plead and prove facts that bring loss 
yithin general obligation of policy and that take it out of specified exceptions from 
liability. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

? INSURANCE. 

Insurer’s demand for appraisal or arbitration is waiver of policy requirement 
ir written proofs of loss, notwithstanding failure of appraisers to reach agree- 
ment 

(For other cases, see Insurance, Dec. Dig. § 561.) 

Appeal from District Court, Val Verde County; Brian Montague, Judge. 

Action by A. F. Fitzpatrick against the Boston Insurance Company and others. 
From an adverse judgment, defendants appeal. 

—- reversed and cause remanded for new trial. 

YY West, Nat L. Hardy, and Frank B. Buchanan, all of San Antonio, for 

appell lan ts. 

Boggess, LaCrosse & Lowrey, of Del Rio, for appellee. 

Bickett, Chief Justice. 

This is an appeal by Boston Insurance Company, Fireman's Fund Insurance 

mpany, and Queen Insurance Company of America from a judgment against 

respectively, in favor of A. F. Fitzpatrick upon three policies of fire insur- 


The plaintiff's petition identified each policy and stated the obligation thereof 

n general terms, eine the description of the policy as “being hereby referred 

jurther statement of the terms and conditions thereof.” Each policy was 

he form which is known as “Texas Standard Fire Policy” and which is pre- 

hy the state insurance commission pursuant to statute. And each policy 

ntained the following provision, making exceptions from the general liability 
posed by the policy, to wit: 

“This company shall not be liable for loss caused directly or indirectly by 

nvasion, insurrection, riot, civil war or commotion, or military or usurped power, 

by order of any civil authority: or by theft; or by neglect of the insured to use 

reasonable means to save and preserve the property at and after a fire or when 

the property is endangered by fire in neighboring premises: or (unless fire ensues, 

nd, in that event, for the damage by fire only) by explosion of any kind, or light- 

g; bu t liability for direct damage by lightning may he assumed by specific agree- 

hereon.’ 

The petition failed to allege that the fire did not occur under any of the con- 

ms excepted from the obligations of the policy. And the evidence, likewise, 

negative the existence of facts that might bring the loss within the excep- 


In a suit on a fire insurance policy it is necessary for the insured to plead 
e facts that bring the loss within the general obligation of the policy and 
t take it out of the specified exceptions from liability. Coyle v. Palatine Insur- 
Co. (Tex. Com. App.) 222 S. W. 973; Chicago Fire & Marine Ins. Co. v. 
oley (Tex. Civ. App.) 58 S.W.(2d) 174; American Insurance Co. v. Maddox 
(lex. Civ. App.) 60 S.W.(2d) 1074. The Supreme Court in Coyle v. Palatine 

nstrance Co., 222 S. W. 973, 975, speaking through Chief Justice Phillips, said: 
_ “Without such proof, had it been required, evidence of a loss within the terms 
1 the contract would have been incomplete, and hence liability under the contract 
uid not have been established. Such exceptions have not the character of con- 
tions subsequent. They are written into the contract to prevent their subject- 
natter hecoming confused with its general portion. Their effect is to declare that 
ere shall be no liability under the contract which is not clear and independent of 
them. The burden of establishing such a liability is upon him who asserts it. The 
‘latter presented by such exceptions in a contract is therefore not defensive. In 
's essential nature it is affirmative. It is made so by the terms of the contract. 
settled rule in this court. Insurance Co. v. Co-operative Association, 77 

13 S. W. 980: Insurance Co. v. Boren, 83 Tex. 97, 18 S. W. 484.” 
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[2] The demand by the insurer for an appraisal or arbitration is a waiver of 
policy requirement for written proofs ot loss. The failure of the appraisers 
reach an agreement, found by the jury upon conflicting evidence to have 
fault of the appraiser named by the insurer, does not alter the applicati 
rule. F 


peen 
on of 
Che plea in abatement was, therefore, properly overruled. 14 Rulin 
Case Law 1352; 26 Corpus Juris 405; Delaware Underwriters v. Brock, 109 Te 
425, 211 S. W. 779; American Central Insurance Co. vy. Terry (Tex. Com. A 
S.W.(2d) 162, 163. : 
This opinion will not be encumbered with a discussion of the other matters, 
relating to the evidence and the charge, which are complained of on this 
hut which probably will not arise upon another trial. 
The judgment is reversed, and the cause is remanded. 


appeal 


UNEAU STORE CO. \ BADG E R MUT. FIRE INS. CO. et 
Supreme Court of Wisconsin. Noy. 6, 1934 


257 Northwestern Reporter 144. 


al 


3. INSURANCE. 

I:ntire standard fire policy beconies void if insured, with intent 
has concealed or misrepresented any material fact or circumstance increasing 
risk or contributing to loss, or if he has practiced any fraud or false swearing 
touching any matter relating to insurance or subject thereof before or after 
loss (St. 1931, § 203.01). 


dk celyve, 


(For other cases, see Insurance, Dec. Dig. § 250[1].) 
4. INSURANCE. 

In action upon fire policies where insurers eggs that insured presented 
false inventory, credibility of evidence sustaining existence of inventory as 
shown by insured held for jury (St. 1931, § 203.01). 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

7. INSURANCE 

Insurers had burden to establish that insured willfully and intentionall 
mitted false invoices and inventory of amount of merchandise, and even if ther 
were overvaluation, if insured acted in good faith, in honest belief that property 
destroyed was worth amount of valuation placed thereon, and did not intend 
to defraud insurers, insured was entitled to finding that overvaluation wa 
fraudulent (St. 1931, § 203.01). 

(For other cases, see Insurance, Dec. Dig. §§ 5531], 646[9].) 

8. INSURANCE 

Overvaluation of merchandise destroyed by fire is simply — 
evidence of fraudulent intent strong in proportion to excess, and, unless thert 
exists an intent to defraud insurer, overvaluation is not fraudulent (St. 1931, § 
203.01). 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

9. INSURANCE 

If insured, in making proof of loss under fire policies, acts in good faith 1 
honest belief that property destroyed was worth amount of valuation placed upon 
it and an excess is found by jury to exist but that excessive valuation was not 
intended to defraud insurer, insured may recover (St. 1931, § 203.01). 

(For other cases, see Insurance, Dec. Dig. § 553]1].) 

\ppeal from a judgment of the Circuit Court for Juneau County; 
Cowie, Circuit Judge 


} 
Sil 


\ction by the Juneau Store Company against the Badger Mutual Fire Insur 
< % ‘ ome » ) 
ance Company and another. Judgment for plaintiff, and defendants appeal.—[B) 
Editorial Staff.] 
\ffirmed. 


Action upon standard fire insurance policies covering a stock of merchandise 
begun by the plaintiff on the 22d day of June, 1933, against the defendants Badger 
Mutual Fire Insurance Company and Northwestern National Insurance Company. 
The complaint alleges the necessary and material facts with relation to the cor 


' 


porate existence of the parties; that the plaintiff owned and conducted a general 
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merchandising store carrying a large stock of groceries, meats, tobacco, clothing, 
and other articles usually carried in a general store; that the merchandise, during 
the time material to this action, was of a value in excess of $56,000; that the de- 
jendant Badger Mutual Fire Insurance Company issued and delivered to the plain- 
fl its policy insuring the plaintiff against loss of goods by fire in the sum of $5,000; 
the defendant Northwestern National Insurance Company issued policies 
different dates covering the said property, one policy for $3,000 and tw 
ther policies for $1,500 each; that the policies were in force at the time 
f the fire which occurred the 2lst day of February, 1935, aud the property 
sured was totally destroyed. The complaint further alleged that the fire 
ot the result of any clause excepted in said policies of insurance and 
each of the defendants became liable for the full amount upon each of its 
ies; alleged the plaintiffs compliance with all the requirements of the policies 
insurance, the giving of notice, and the making of due proof of loss, and de- 
ded judgment for the respective sums. The defendants answered denying the 
' the property insured was equal to or in excess of $56,000; that the fire 
appen from causes excepted in said policies; that the plaintiff performed all 
mditions to be performed on its part: and alleged upon information and 
hat the hazard had heen increased; that the plaintiff failed to furnish a 
te and truthful inventory and to give a true account of loss stating the 
of the fire; that the plaintiff failed to furnish true bills, invoices, and vouch- 
relation to the property insured; and further alleged that the plaintiff con- 
cealed and misrepresented material facts and circumstances concerning the ma- 
| sured; that it furnished a grossly excessive inventory and falsely and 
ly swore that the same was true; that the plaintiff, in collusion with the 
\Vholesale Company, submitted records fraudulently altered and intended 
purchases by plaintiff in excess of those actually purchased; that plaintiff, 
authorized officers, falsely stated material facts. It was stipulated that 
vear 1932, and until February 21, 1933, plaintiff conducted the general 
sing store; that the policies in question, in form, were in force on the 
e fire: and that on April 19, 1933, proofs of loss were received by de 
The case was tried to the court and jury and the following facts were 
a special verdict; That the plaintiff, after the fire, did not willfully and 
nally submit to defendants copies of false invoices of merchandise. claimed 
heen purchased by it from the Portage Wholesale Company; that it did 
lly and intentionally submit to defendants an inventory falsely represet 
amount of merchandise on hand at the time of the fire; that the president 
laintiff did not willfully testify falsely in an examination before trial with 
the prices fixed in an inventory taken January 1], 1933; that he did not 
falsely with respect to the corporate indebtedness in 1932 and 1933 or in 
he merchandise in the dwelling in the rear of plaintiff's store, or with 
the date of purchase of the goods included in the 1933 inventory; that 
swear falsely with respect to the services for which he was allowed 
the ledger of the Portage Wholesale Company in 1933. The jury 
it the actual cash value of the merchandise destroyed at the time of the 
vas $69,591.23. There were alternative motions after verdict to change ans- 
uestions, for judgment notwithstanding the verdict, to change the ans- 
the question fixing the value of the merchandise at the time of the fire to 
i new trial because of errors in the admission of evidence in the in- 
e jury. Defendants’ motions were overruled and judgment ordered 
‘tin favor of the plaintiff. From such a judgment defendants appeal. 
Farnsworth & Walker, of Portage, for appellants. 
& Roswell, of Mauston, and Rubin & Zabel, of Milwaukee (\V. B. 
Milwaukee, of counsel), for respondent. 
pd, Justice 


Went 
ent 


1 


t} 


he assignment of error based on the refusal of the trial court to change 
juestions in the special verdict so as to find that respondent willfully 
ise inventory and invoices, and:that its officers willfully testified falsely 
ns before trial relating to matters material to the loss, must be 
<n <t appellants. The assignment relates to issues of fact and is con- 
— l by the rule that answers of the jury, sustained by competent evidence, can- 


bed. A verdict approved hy the trial court must be upheld on au- 


handise 


Badger 





858 ‘The Insurance Law Journal, Vol. 84 [April, 1935 


peal if there is any credible evidence to support it. Sharkey v. Shurman, 170 \is 
350, 174 N. W. 912. 

[3] Under the stipulations and conditions of the standard fire insurance policy 
of this state, an entire policy becomes void if the insured, with intent to deceive, 
has concealed or misrepresented any material fact or circumstance increasing the 
risk or contributing to the loss, or if he has practiced any fraud or false swear- 
ing touching any matter relating to the insurance or subject thereof either before 
cr after the loss. Section 203.01, Stats. The respondent claimed the total destruc- 
tion of its books and records except an inventory made early in January of 1933, 
Duplicate invoices were demanded by the appellants, and among those furnished 
by the Portage Wholesale Company were fifteen the genuineness of which were 
questioned. It may be said that, while the books of the Portage Wholesale Com. 
pany and the questioned invoices because of erasures and substitutions and additions 
on their faces arouse suspicions, still, with the explanations of bookkeeping meth- 
ods and practices existing in that firm as testified to by the bookkeeper and others 
connected with the transactions, the dispute is placed in the territory over which 
the discretion and judgment of the jury may properly be exercised. Because of 
the conclusions reached, it is unnecessary to proceed with an analysis of the tes- 
timony tending to show the relevancy of the acts of the Portage Wholesale Com 
pany to this controversy or the connection of the management of the respondent 
with the management of the Portage Wholesale Company. 

[4. 5] The existence of the inventory showing stock on hand to the extent 
and of the amount found by the jury is surely sustained by the evidence, and its 
integrity, under the evidence submitted at the trial, was a matter for the jury t 
pass upon. 

[7, 8] The objection to the court’s instruction to the jury with reference t 
the burden of proof being upon the appellants to establish that the respondent wil! 
fully and intentionally submitted to the appellants false invoices and _ inventor) 
falsely representing the amount of merchandise on hand and as to other and sim- 
ilar questions, cannot be sustained. There were, under the pleadings, two fund- 
amental controversies. First, the claim of the respondent that it had suffered 
loss for which it was entitled to be paid because of insurance against that loss 1s- 
sued by appellants. The appellants, for the purpose of the argument at least, con- 
cede that when respondent offered acceptable testimony as to the actual extent 0’ 
its loss and the fulfillment of the conditions in the policy of insurance, a prima 
facie case was made. The second of the fundamental controversies arises from 
the claim that although the loss occurred, the respondent cannot recover because 
of willfully false and fraudulent acts and deceits practiced in its representations 
\s to this second phase of this case, the learned trial judge said, in substance, that 
even if there were an overvaluation of the stock of merchandise, if the insure 
acted in good faith, in the honest belief that the property destroyed was wort! 
the amount of the valuation placed upon it, and did not intend it to deceive or de- 
fraud the insurance companies, it was entitled to a finding that such overvaluatio: 
was not fraudulent. He instructed the jury that “the proof must go further and sat- 
isfy * * * by a clear and satisfactory preponderance of the evidence that in making 
such an overvaluation and in submitting sworn proof of it to the insurance con 
panies, the plaintiff intended to deceive or defraud the insurance companies.” He 
also told the jury, in connection with the quoted instructions, that the intentiona 
falsification of books, records, invoices, or proof of loss, so as to show a greate! 
amount of property on hand than existed, was fraudulent and would. sustain ‘ 
finding of fraud. Thus the facts may show an overvaluation by the insured, of 
the insured may admit it but deny any intention to defraud; the insurers then have 
the responsibility of meeting the requirements of the burden of proof to show the 
willfulness and fraudulent character of such overvaluation. As a practical matter 
it must be evident that the finding of the jury in this case that the goods on hand 
and destroyed about equaled the amount claimed to exist and to be covered by th 
inventory, would be accompanied by a finding that there was no fraudulent mamip- 
ulation of books or invoices for the purpose of deceiving the insurers. Appellants 
argument in support of their contention that the burden of proof did not rest pe 
them to show fraud overlooks the fact that when they undertook to prove that 
respondent had perpetrated a gross fraud, they were facing a presumption in fa: 
vor of truth and against falsity and fraud and to meet it successfully they mus 
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Fire | Bank of Cashton v. La Crosse County Scandinavian 
Town Mut. Ins, Co. 


establish a fraud, a fact with the characteristics of willfulness and intent. If a 
willful fraud had occurred, it would of course destroy respondent’s right to recover. 
But overvaluation is simply presumptive evidence of fraudulent intent strong in 
proportion to the excess, and unless there exists, as said by the trial court, an intent 
to deceive or defraud the insurance company, such overvaluation is not fraudulent. 

[9] The assured is required to prove the amount of his loss and in doing so 
must to some extent dispel the idea of fraud. If the assured, in making proot of 
loss, acts in good faith in the honest belief that the property destroyed was worth 
the — of the valuation placed upon it, and an excess is found by the jury to 
exist but that the excessive valuation was not intended to deceive or defraud the 
insurance company, recovery by the insured would not be defeated. The instruc- 
tions appear to be within the rules discussed and approved in Wolters v. Western 
Assurance Co., 95 Wis. 265, 70 N. W. 62; Wiesman v. American Ins. Co., 184 Wis. 
323, 199 N. W. 55, 200 N. W. 304; and Kobin v. St. Paul F. & M. Ins. Co., 150 
Wis 591, 137 N. W. 753. We have examined the record with reference to all excep- 
tions taken and all rulings complained of and find no errors which maybe said 
to be prejudicial and to warrant the granting of a new trial. 

Judgment affirmed. 


BANK OF CASHTON v. LA CROSSE - COUN TY SCANDINAVIAN TOWN 
MUT. INS. CO. 
Supreme Court of Wisconsin. Dec. 4, 1934. 
257 Northwestern Reporter 451. 

INSURANCE. 

Contract controlling rights of parties under fire insurance policy containing 
mortgage clause and issued by town mutual insurance company he/d made up of 
statutes respecting town mutuals and mortgage clause contained in policy. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

INSURANCE. 

Where insurer was authorized to insure buildings when policy was issued, 

nversion into excepted risk by installation of still would void policy as to 
mortgagor but not as to mortgagee under mortgage clause providing no “default” 

i mortgagor should affect mortgagee’s recovery unless notice was given, 
“default” in such case means “act or neglect.” 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from a judgment of the Circuit Court for La Crosse County: R. S. 
Cowie, Circuit Judge. d 

\ction by the Bank of Cashton against La Crosse County Scandinavian Town 


Mutual Insurance Company. Judgment for plaintiff, and defendant appeals. 
A\ttirmed. 


since 


The Bank of Cashton, the mortgagee of one Hundt, brings this action to 
ecover on a fire insurance policy issued by the defendant and insuring the prem- 
ses of Hundt. The barn and silo covered by the insurance were destroyed by 
fre November 21, 1933. Action was begun on the 17th day of March, 1934. Both 
parties having moved for a directed verdict, the court made findings of fact as 
follows : 


Defendant issued its policy of insurance against loss or damage by fire in th« 
amount of $2,200, $1,400 of that amount covering the buildings in question. That 
plaintiff had loaned to the insured $4,000 secured by a mortgage on the said 
premises. That, in the interest of and for the purpose of protecting the plaintiff, 
a so-called uniform mutual insurance mortgage clause was attached to the policy 
containing the following covenants and agreements: 

“In consideration of the mutual promises herein contained it is agreed that the 
ss, if any, under this policy is payable to Bank of Cashton, or its assigns, 
Mortgagee, as its interest may appear, it being understood: 

“First: That no default of the mortgagor shall affect the mortgagee’s right to 
recover in case of loss hereunder except upon ten days’ notice to the mortgagee of 
such default. 

“Second: Upon such notice the mortgagee reserves the right to pay any pre- 
mum or assessment in default or to pay according to the established scale or 
rates for any increase of risks not paid for by the assured, but does not covenant 
(0 pay any premiums or assessments hereunder. 
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; ‘Third: That the mortgagee shall notify the insurance company of any chang 
ot ownership or increase of hazard which shall come to its knowledge. 

‘Fourth: That in case of double insurance or over insurance this policy sI 
not be voided, but the insurance company shall be liable only for its ratabk 
of the loss. 

“Fifth: That whenever the insurance company shall pay any loss to the mort- 
gagee for which no liability exists as to the owner or mortgagor, the insurance 
company shall, to the extent of such payment, be legally subrogated to all th: 
mortgagee’s rights in the mortgage security, except that such subrogation shall j 
subordinate to the claim of the mortgagee for any balance of the mortga; 
so. secured. ; 


are 


“Sixth: That foreclosure of its mortgage by the mortgagee shall not c 
a change of ownership or increase of hazard. hereunder.” 
That on the 28th day of March, 1933, the policy of insurance was 
to the plaintiff. That the loss which resulted from the fire was $1,300 
proots of loss were made. That demand for the payment of the insura Vi 
not complied with. That subsequent to the issuance of the insurance policy ar 
illicit still was installed in the barn, and that plaintiff had no knowlede: 
installation and operation of the still until after the date of the fire. As 
clusion of Iaw, the court held that the plaintiff was entitled to judgmet 
the defendant for the sum of $1,300, with interest from the 21st day of N 
with costs. From Lay judgment entered accordingly, defendant appeals. 
Hale & Burke, of La Crosse, for appellant. 
Schubert & Sines of La Crosse, for respondent. 
IS AIRCHILD, Justice 
The dispute arises over the interpretation of part of the mortg 
reading: “That no default of the mortgagor shall affect the mortgage: 
recover in case of loss hereunder except upon ten days’ notice to the 
of such default.” The appellaut contends that “default” as there used 
the nonpayment of premiums and does not enlarge the coverage. It apy 
conceded that, had the clause been drawn using the words “any act « 
the mortgagor” instead of the words “that no default of the mortgag 
affect the mortgagee’s right, the mortgagee’s interest would be fuily p 
it would be entitled to recover the insurance stipulated. 
}1-3] The word “default” may properly be used to define a_ fail 
rmance of a contract or in the keeping of an obligation. It is oft 
cditat a wrong action in the wav of a transgression against stipu 
under particular circumstances in given instances, it denotes unwarrant 
neglects on the part of one bound te do or not to do certain things. If 
“default” as used in the mortgage clause is limited in meaning to thi 
of premiums and can be said to have no relation to acts of the owner 
ing the hazard of loss by fire, the appellant’s point would be well take: 
agreement as there expressed goes much beyond the mere limitation 
in payment of agreed premiums. The accompanying and related parts o1 
ment decidedly show an intention on the part of the insurer, in certai 
to continue the insurance after the owner, in violation of his agre 
ncreased the hazard. To do this, of course, the mortgagee must pay 
to the established scale or rates for any increase of risk not paid 
is further agreed on the part of the insurer that an i 
to affect the mortgagee’s interest until after it has } 
hazard. We are of the opinion that the word “default 
agraph is relieved of any limitation restricting its meaning 
f ssments. The words “no default of the mortgago 
to recover” were intended to and do refer to some 
4 set out in the by-laws and in the insurance con 
he learned trial judge in his decision filed in the case, 
fault” as a substitute for and as including act or neglec 
the provisions in the third and fifth stipulations in the 
hecomes logical and consistent with the usual purposes expected t 
by such agreements. The third stipulation requires the mortg 
insurance company of any increase of hazard which shall come . 
| the appellant’s contention were correct, the third stipulation wouid 
as the policv would ve void as to the mortgagee as well 
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gagor “upon any increase of hazard.” The fifth stipulation entitles the insurance 
company to become subrogated to the rights ot the mortgagee “whenever the 
insurance company shall pay any loss to the mortgagee for which no liability 
exists as to the owner or mortgagor.” As interpreted by the appellant, the only 
contingency under which there would be a right of subrogation would be in case 
of double insurance where the mortgagor had not received the consent of the 
insurance company to take out other insurance. In order to make the provisions 
of the mortgage clause consistent with the purposes declared and sought to be 
accomplished, and to give full meaning to the language used, the word “default” 
as used in the first stipulation must be read as including the words “act or 
neglect.” The contract controlling the rights of the parties on this appeal is made 
up of the statutes relating to town mutuals and the mortgage clause contained in 
the policy. Tomashek v. Hartland Farmers’ Mut. Fire Ins. Co., 212 Wis. 622, 250 
N. W. 447. 

|4] It is urged by the appellant that a nonregistered town mutual insurance 
company has no statutory authority to insure a distillery, and that the barn ceased 
to be a risk insurable in such a company when such conversion took place. The 
insurance company had authority to insure the buildings when tie policy was 
issued. They continued to be used as a barn and silo although the still and gaso- 
line engine were installed. Any conversion into some excepted risk would void the 
policy as to the mortgagor but it would not affect the rights of the mortgagee 
under the mortgage clause until notice thereof was brought home to it. Having 
determined that the word “default” as used in the mortgage clause in question 
means “act or neglect,” the rights of the mortgagee are controlled by the case of 
Prudential Ins. Co. v. Paris Mut. Fire Ins. Co., 213 Wis. 63, 250 N. W. 851. 

Judgment affirmed. 
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AUTOMOBILE 


UNITED STATES FIDELITY & GUARANTY CO. v. MANN. No. 3680. 
Circuit Court of Appeals, Fourth Circuit. Nov. 19, 1934. 
73 Federal Reporter (2d) 465. 
1. INSURANCE. 


Omnibus coverage clause of automobile liability policy creates liability insur- 
ance not only for benefit of named assured, but also for benefit of those who 
come within clause and meet its requirements. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Evidence held insufficient to show that city superintendent of parks had 
authority to give son permission to use automobile for social purposes, so as ww 
impose liability on insurer for accident while automobile was being so used 
under omnibus clause covering named assured and any other person legally using 
automobile with permission of named assured for personal pleasure and family use. 

(For other cases, see Insurance, Dec. Dig. § 665|4].) 

_ Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Charleston. 

Action at law by Geoffrey N. Mann, as administrator of the estate of Alice 
\\. Mann, deceased, against the United States Fidelity & Guaranty Company. 
Judgment for plaintiff, and defendant appeals. 

Harold A. Mouzon and J. Waites Waring, both of Charleston, S. C. (Huger, 
Wilbur, Miller & Mouzon, of Charleston, S. C., on the brief), for appellant. 

Robert McC. Figg, Jr., and John I. Cosgrove, both of Charleston, S. C., for 
appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Soper, Circuit Judge. 

This action at law was brought by the administrator of the estate of Mrs. 
Alice W. Mann, deceased, to collect the sum of $10,000 from the United States 
Fidelity & Guaranty Company, on a policy of indemnity insurance, wherein tix 
company had agreed with the city of Charleston, S. C., Park Department, to pay 
all sums which the assured should become liable to pay as damages imposed upon 
st by law for bodily injury accidentally sustained by any person, if caused by 
the maintenance or use of an automobile described in the policy. The car belonged 
to the city and had been furnished to W. Moultrie Ball, Superintendent ot Parks, 
for use in the performance of the business of his office: and it was kept by him, 
when not in use, in a-garage nearby a residence provided for him by the city in 
one of the parks a mile and a half from the center of the town. 

Qn March 2, 1931, at 6 o'clock in the afternoon, the superintendent and_ his 
son, W. M. Ball, Jr., also an employee in the Park Department, were at their 
home. The father directed his son to take the car and go downtown and bring 
home his mother, who was paying a social visit in the city. On his way, the son 
unfortunately ran into Mrs. Mann and inflicted severe injuries upon her. She 
brought suit against him and the city in the court of common pleas for Charles- 
ton county, and secured a verdict against him for $30,000; but it was decided tiat 
the city was not liable for the accident, on the authority of Reeves v. City ol 
Easley, 167 S. C. 231, 166 S. E. 120, in which it was held that a municipality in 
South Carolina has no liability for a tort of this kind. The injured woman sub- 
sequently died, and her administrator, being unable to recover anything on tlic 
judgment against the son, brought the pending suit. 


The contention was successfully made in the District Court that although the 
city, the named assured in the policy, was not liable for the wrong done, the 
insured was liable under the broad terms of the so-called omnibus coverage clause ; 
and the decision on this point presents the only substantial question for review in 
this court. The clause in question contains the following relevant provisions: 
“The unqualified word ‘Assured’ includes not only the Named Assured but any 
other person or organization while legally using any such automobile, including 
also any, other person or organization legally responsible for the use thereo!, 
provided the disclosed and actual use of such automobile is ‘Pleasure and Business, 
or ‘Commercial, each as defined herein, and further provided that such use !5 
with the permission of the Named Assured.” 
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The term “pleasure and business” is defined in the policy as “personal, pleasure 
and family use, including business calls.” 

It is not and cannot be disputed that in order to bring the case within the 
coverage of the policy, it is necessary to show that the use of the car for the 
convenience of the wife of the superintendent at the time of the accident was 
“with the permission of the Named Assured.” If the superintendent had the author- 
ity from the assured to give his son permission to make such use of the car, thea 
the requirements of the clause were satisfied; but the uncontradicted evidence 
discloses circumstances that appear to us incompatible with such a conclusion 
Section 98 of the Revised Ordinances of the City of Charleston of 1919, in force 
throughout the tenure of the superintendent, contains the following provision: 
“Sec. 98. City automobiles and other vehicles to be used only for official business— 

hat automobiles, motorcycles, trucks, engines and other vehicles are provided to 
facilitate the work of the department and to attend to public business and are 

t to be used for any other purpose.” 

Moreover, the Ways and Means Committee of the City Council, which makes 
ppropriations for the city and has charge of its financial affairs, had taken action 

‘regard to the use of the very car with which we are concerned in this case. 
This committee had authorized the purchase of the car for the superintendent’: 
swe. The minutes of a meeting of the committee of March 1, 1929, contain the 
iollowing statement: “The Chairman reported that Superintendent Ball's auto- 
mobile was registering too high mileage in gas consumption on account of his 

using the machine. So as not to give offense to Mr. Ball the Clerk was 
nstructed to write all departments that the city automobiles should not be used 
ior private purposes nor should gas be drawn except for official use.” 

Pursuant to these instructions, the clerk of the council, on March 25, 1929, 
sent to the heads of the various departments a letter in which they were instructed 
under the authority of the committee, that city-owned automobiles were to be used 
ior oficial business only, and that the driving of cars by other than authorized 
departmental attaches was prohibited. Strict observance of these regulations was 
enjoined, and the heads of departments were directed to enforce the ordinance 
and extend the order throughout their departments. 

This ordinance and these official instructions, it is conceded, were in force at 
the time of the accident; but the contention is nevertheless made that permission 
ior the use of the car by the superintendent’s son had been given, in the con- 

mplation of the policy. It is pointed out that Ball, Jr., was an employee of the 
Park Department, subject to the orders of the superintendent, and had been 
directed by the superintendent to use the car. Since he was merely doing what he 
was employed by the city to do, it is said that the city’s consent must be implied 
regardless of what use the superintendent was making of the car. It is urged that 
the son was not within the prohibition either of the ordinance or of the instruc- 
of the committee of the council, because he was not making a use of the 
car personal to himself, but was driving it as a departmental attaché: and that 
refore he was covered by the policy. It is suggested that perhaps the argument 
ould not hold if the father had been driving the car himself. This reasoning 
needs only to be stated to be exposed, for the son was employed to attend to the 
city’s business, and not to the affairs of the family; and the father could not 
authorize another to do for him what he could not do for himself. One cannot 
give the permission of the named assured to use the car, under the terms of the 
verage clause, unless the authority to do so has been conferred upon him. 

Next, it is contended that the superintendent had been authorized to use the 
ar himself for private purposes, by reason of circumstances surrounding his 
employment. He was given not only a salary for ‘lis services, but also a home 
tor his family, the use of the car, and a garage on the premises. There was also 
evidence to show that when he was appointed, he was not instructed not to use 
€ car for private purposes, and that he had continually made such use of it 
Wihout objection from the beginning, both before and after the letter from the 
lerk of the council had been sent out. Hence it is contended that the right to us 
the car became part of the arrangement between the superintendent and the city, 
and the authority to permit the use of the car by the son was conferred. Ther: 


‘as, however, no evidence tending to show that the superintendent was given the 
IS the car tor private purposes, as part of his compensation, or that any 
authority knew that he was making such use of the car after his 
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employment began. On the contrary, the chairman of the Board of Parks and 
Playgrounds testified, without contradiction, that the car was turned over to the 
superintendent for the general work of the Park Department; that the board never 
gave him permission to use the car for private or family purposes, and that he 
forwarded the letter of the clerk of the council to the superintendent, and_per- 
sonally spoke te him about it; and, finally, that he did not know that the car was 
being used for anything other than public purposes after the transmission of the 
clerk’s letter; otherwise he would have stopped it. 

We have been referred to no statute of the state of South Carolina or 
ordinance of the city council of Charleston, or decision of the state courts, which 
shows that the city officials, who appointed the superintendent and fixed his salary, 
had the right to suspend, as to him, the operation of the city ordinance. The 
general rule is to the contrary. McQuillin cn Municipal Corporations (2d Ed.) 
vol. 2, § 705. But even if we assume the existence of such a power or authority, 
it is clear that there was no attempt to exercise it in this case. 

It is also suggested that if the policy is not construed to cover the use of the 
car for family purposes, the language of the policy, referring to “personal, pleas- 
ure and family use,” would not be given full effect, and the insurer would be 
paid for protection that it did not furnish. We find this suggestion also to be 
without weight. There is no evidence that an additional premium was paid for 
the coverage of the private use of the automobile, as well as for use in the work 
of the city; and it is conceivable that the parties may havé contemplated that the 
ordinance would be repealed or amended during the life of the policy. In any 
event, it would be unreasonable to give force and effect to an irrelevant provision 
of a policy, merely because of its presence in a printed form prepared to cover 
not only the insurance provided for the city, but also all insurance of a certain 
class which the company might be called upon to write. 

The provisions of the ordinance of the city council, passed in the prope 
exercise of its discretion, must be given effect; and when this is done, there is 4 
limitation upon the use of the city’s cars and a specific denial, so far as private 
purposes are concerned, of that permission for their use, which is essential to the 
coverage of a person other than the named assured. Moreover, there was ah 
ample field for the operation of the policy, as we have construed it, in its cover- 
age of the use of cars for the purposes of the city. And there was the addea 
reason for the purchase of such a policy by the city that under the law of the 
state, the municipality had no liability for torts committed by the drivers of its 
cars, even when employed in the city’s business; and it was natural and _ proper 
that the city should desire to protect its citizens from injuries inflicted by the 
carelessness of its employees who should prove financially unable themselves to 
respond in damages. : 

}1, 2] The law applicable to the omnibus coverage clause is clear that 1 
creates liability insurance not only for the benefit of the named assured, but also 
for the benefit of those who come within the clause and meet its requirements. 
The one essential requirement upon which the decision must turn in this case 1s 
that a person other than the named assured, in order to enjoy the protection pro- 
vided by the policy, must show that his use of the automobile is with the per- 
mission of the named assured. After consideration of all of the circumstances 
and the arguments advanced by the appellee in this case, we have been forced te 
the conclusion that no permission or consent, expressed or implied, was given by 
the city, or by any one authorized to act in its behalf, to the use to which the 
car was put at the time of the accident. Having reached this result, we have no 
occasion to consider the question as to whether permission or consent given by the 
named assured to another person to use a car is sufficient to cover all subsequent 
uses to which it may be put, or whether, on the other hand, the permission of 
consent intended by the policy is one directed to the particular use in effect at the 
time the liability arises. Questions relating to the omnibus coverage clause in 
similar policies, and questions of deviation in the use of an automobile from that 
embraced in a permission to use it, have been considered in a number ot recent! 
cases, many of which are collected in the, note to Stovall v. New York Indemnity 
Co., 157 Tenn. 301, 8 S.W.(2d) 473, as reported in 72 A. L. R. 1375. See par- 
ticularly Globe Indemnity Co. v. Nodlere (C. C. A.) 69 F.(2d) 955, where the 
evidence was held insufficient to support the conclusion that a city employee had 
implied authority to use a city automobile for his personal use. See, also, Mary- 
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land Casualty Co. v. Ronan (C. C. A.) 37 F.(2d) 449, 72 A. L. R. 1360; Trotte: 
y. Union Indemnity Co. (C. C. A.) 35 F.(2d) 104, with which compare Odden 
y, Union Indemnity Co., 156 Wash. 10, 286 P. 59, 72 A. L. R. 1363; Frederiksen 
y. Employers’ Liability Assur. Corp. (C. C. A.) 26 F.(2d) 76; Dickinson, Adm’r 

Marvland Casualty Co., 101 Conn. 369, 125 A. 866, 41 A. L. R. 3500; Petersoi 
y. Maloney, 181 Minn. 437, 232 N. W. 790; Denny v. Indemnity Co., 26 Ohic 
\pp. 566, 159 N. E. 107; Kazdan v. Stein, 118 Ohio St. 217, 169 N. E. 704; United 
States F. & G. Co. v. Hall, 237 Ky. 393, 35 S.W.(2d) 550; Cypert v. Roberts, 
169 Wash. 33, 13 P.(2d) 55. 

The judgment of the District Court is reversed. 


BRUGGEMAN vy. MARYLAND CASUALTY CO. No. 5426. 
Circuit Court of Appeals, Third Circuit. Oct. 3, 1934. 
73 Federal Reporter (2d) 587. 
INSURANCE. 


Where condition of co-operation in insurance policy is broken, policy is at 


an 
end, if insurer so elects. 


(For other cases, see Insurance, Dec. Dig. § 514%.) 
2. INSURANCE. 

Jn action against insurer on judgment obtained against insured, affidavit of de- 
iense prepared by insurer in original action against insured and which insured had 
refused to sign held admissible as evidence of nonco-operation by insured consti- 
tuting breach of condition of co-operation and relieving insurer of duty of defend- 
ng original action and removing binding effect of judgment as to insurer (77 PS 
Pa § 1 et seq.) Z 

(For other cases, see Insurance, Dec. Dig. § 654[2].) 

\ppeal from the District Court of the United States for the Western District 
of Pennsylvania; Robert M. Gibson, Judge. 

\ction by Edward F. Bruggeman against the Maryland Casualty Company. 
ludgment for defendant, and plaintiff appeals. 

Affirmed. 

Charles G. Notari and Marshall, Braun & Notari, all of Pittsburgh, Pa., for 
appellant. 

Rk. A. Applegate and Rose & Eichenauer, all of Pitsburgh, Pa., for appellee 

Before Davis, Circuit Judge, and Clark and Johnson, District Judges. 

Davis, Circuit Judge. 

This is an appeal from a judgment of the District Court in an action of as- 
sumpsit on a policy of automobile liability insurance issued by the Maryland Cas- 
ualty Company, the appellee, to the Pittsburgh City Garden Company. 

Edward F. Bruggeman, the appellant, who was insured under the policy in 
suit, was injured in an accident while riding as a passenger in the automobile, 
which was owned hy the Garden Company, and was driven by its manager and ac- 
live head. The appellee was notified and began an investigation of the circum- 
stances of the accident. 

The appellee discovered that the appellant was an employee of the Garden 
Company and that at the time of the accident he was engaged in a business trip 
in the course of his employment and was subject to the workmen’s compensation 
laws of Pennsylvania. Both the appellant and the manager of the Garden Com- 
pany signed statements to that effect. The Garden Company did not have work- 
men’s compensation insurance. 

The policy of insurance provided: “This policy does not cover: (1) Any ob- 
ligation assumed by or imposed upon the assured by any Workmen’s Compensation 
law, agreement or plan, unless specifically endorsed hereon.” 

The Garden Company pressed the claim against the appellee and insisted that 
it pay the appellant the sum of $5,000, the face value of the policy. 

The appellant brought a suit in trespass against the Garden Company to re- 
cover a judgment for his injuries. The Garden Company notified the appellee of 
this suit. The appellee offered to defend the suit under the terms of the policy. 
The Garden Company refused to swear to the averments of the affidavit of de- 
tense in which it was set out that the plaintiff herein, Bruggeman, was an employee 
injured in the course of his regular duties and within the Workmen’s Compensation 
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\ct of the Commonwealth of Pennsylvania (77 PS § 1 et seq.) and refused in 
every way to co-operate with the appellee in the preparation of the defense. 

The policy of insurance contained the following provision: 

“Subject, Nevertheless, to the following conditions: * * * 

“Whenever requested by the Company the assured shall aid in securing in- 
ee evidence and the attendance of witnesses: and shall at all times render 
to the Company all reasonable co-operation and assistance.” 

The suit of Bruggeman, the appellant here, against the Garden Company went 
undefended and resulted in a verdict and judgment of $4,000 for Bruggeman on 
the ground that he was injured as the result of the negligence of the Garden Com 
pany when riding as a passenger in its automobile. 

The appellant brought this action against the appellee, the insurer of the au- 
tomobile, to recover the amount of the judgment. The appellee based its defens: 
on the failure of the Garden Company to co-operate with it in the case of Brug- 
zeman v. Pittsburgh City Garden Company and contended that its action consti- 
tuted a breach of the contract of insurance. At the trial, the appellee offered 
evidence of nonco-operation and the learned trial judge admitted it, over the ob- 
jection of the appellant, and, in particular, in reference to the affidavit of defense 
to which the Garden Company refused to swear and subscribe. The trial judge 
carefully pointed out to the jury the condition on which this evidence was ad- 
mitted. The trial resulted in a verdict for the defendant-appellee on which judg- 
ment was entered. 

The appellant insists that the appellee’s defense at the trial of this case was a 
collateral attack on the judgment in Bruggeman y. Pittsburgh City Garden Com- 
pany and that the trial court erred in permitting the jury to decide an issue which 
was properly a part of the former case. He also contends that the court erroneous- 
ly admitted in evidence the affidavit of defense which the Garden City rejected 

The “kage further insists that it was improper for the trial court to permit 
the appellee t o introduce evidence at the trial of this case that the appellant = 
an employee of the Garden Company on a business trip when he was injured and 
lot a guest. He believes that the question is res judicata and that the appellee, 
who had notice of the suit and an opportunity to defend, is estopped by its fail 
ure to appear and contest the issue at the former trial. In short, the ap ypellant con- 
siders this an ordinary case of liability over. 

[1]. But the very question ‘cus is whether or not the appellee, the insurer, was 
jliged to defend the insured, the Garden Company at the trial of the 
appellant misunderstands, the appellee’s defense. The appellee tried i case on 
the theory that it was justified in refusing to defend the Garden Company against 
Bruggeman because the Garden Company broke the condition of co-operation in 
the policy of insurance and, therefore, discharged the obligation of the appellee t 
defend on the policy. “Co-operation with the insurer is one of the conditions of 
the policy. When the condition was broken, the policy was at an end, if the in- 
surer so elected.” Coleman v. New Amsterdam Casualty Company, 247 N. Y. 27 
100 N. E. 367, 369, 72 A. L. R. 1443: Rosenthal vy. Radetsky and American Cas- 
ualty Co., 314 Pa. 255, 171 A. 567. 

{2| It is obvious that it was proper to admit the affidavit of defense which 
the appellee prepared and the Garden Company refused to sign in Bruggeman \ 
Pittsburgh City Garden Company. Its materiality on the question of co-operation 
is clear in view of the other facts in evidence and the trial court carefully explain 
ed to the jury for what purpose they might consider it. Conroy y. Commercial 
Casualty Company, 292 Pa. 219, 140 A. 905, 908, in no way conflicts with the ad- 
missibility of the affidavit of defense in evidence and, morever, the court said in 
that case: “If it appeared that the execution of a pleading such as requested was 
legally required, so that an available defense could be asserted on trial, then it 
hecame the duty of the insured to comply with the demand, if the facts set forth 
were true.” 

The judenient is affirmed. 
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GOSS v. SECURITY INS. CO. OF CALIFORNIA. Civ. 9197. 
District Court of Appeal, First District, Division 1, California. Nov. 28, 1934. 
Rehearing Denied Dec. 28, 1934. 

38 Pacific Reporter (2d) 188. 

INSURANCE. 

Insured, under automobile liability policy, held required to notify insurer of 
accident upon learning thereof, even in absence of inquiry; it being immaterial that 
insurer made inquiry of insurance broker and not of insured, since broker was 
agent of insured (St. 1919, p. 776). 

(For other cases, see Sen Dec. Dig. § 539[1].) 

4, INSURANCE. 

Insurer, which knew facts constituting defense of fraud in obtaining automo- 
bile liability policy for more than five years before injured party brought action 
thereon and for more than nine years hefore it set up defense in second trial of 
action, and had conducted audit of insured’s pay roll, thus recognizing that policy 
was in force at time of accident, held estopped to urge such defense (St. 1919, 
p. 776) 

(For other cases, see Insurance, Dec. Dig. § 390.) 

\ppeal from Superior Court, City and County of San Francisco; Thomas F. 
Graham, Judge. 

Action by Jack Goss, a minor, by Fred Goss, his guardian, against the Security 
Insurance Company of California. From a judgment for defendant, plaintiff ap- 
eals 

Reversed. 

Colding, Hale, Crawford & Myers, of San Francisco, for appellant. 

Cooley, Crowley, & Supple, of San Francisco, for respondent. 

JOHNSTON, Justice pro tem. 

This is an appeal by plaintiff from an adverse judgment in an action against 
respondent insurance carrier on a policy of automobile liability insurance. Re- 
spondent had issued its policy to Pacific Motor Company, indemnifying it against 
amages inflicted by it by reason of the operation of motor vehicles. Appellant 
brought suit and recovered judgment against Pacific Motor Company for dam- 
ages for personal injuries, and this judgment was later affirmed. Goss v. Pacific 
Motor Co., 85 Cal. App. 455, 259 P. 455. Execution was issued and returned un- 
atisfied except as to a small part of the judgment, and appellant brought action 
against the respondent under the provisions of the act relating to actions against 
nsurance carriers when the insured is bankrupt or insolvent. Stats. 1919, c. 367, 

776. 

On February 14, 1928, the present action was instituted. Judgment went for 
respondent, but was reversed (Goss v. Security Insurance Co., 113 Cal. App. 577, 
208 P. 860), and the instant appeal is from the judgment on the second trial. 

The facts surrounding the issuance of the policy are as follows: On Decem- 

ae. 1922, K. Nakabayashi, an insurance broker, part owner of and doing busi- 

T. Arima Company, called on Swett & Crawford, insurance underwriters, 
inf milan regarding a policy of lability insurance for three Japanese op- 
rating a garage as Pacific Motor Company. The policy was not the ordinary 
policy, since it would insure any automobile operated by the insured and the exact 
amount of premium could - determined only after an audit held at the expiration 
ofa year. On December 23, 1922, } Nakabayashi wrote to ~— & Crawford asking 
tor the issuance of the Bee to be dated from December 23, 1922, but this letter 
Was not received until December 27, at which time the plaenie phoned the 
broker asking him if any accident had occurred between the 23d and 27th. Upon 
receiving a negative answer, the application was approved on the 27th and the re- 
‘pondent’s s policy issued and dated on the 28th, covering, however, the period from 
December 23, 1922, to December 23, 1923. 

In the meantime, and on December 26, the accident occurred out of which 
appellant recovered his judgment for personal injuries. One of the insured, Fu- 
ju, learned of the accident on the 26th. On the 30th, notice of the accident was 
gone to the respondent, and on January 22, 1923, the appellant instituted 
action against Pacific Motor Company, and subsequently recovered judgment. 
Siseution: issued in the action of appellant against Pacific Motor Company and 
Was returned partially satisfied. It then appeared that Pacific Motor Company had 
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no additional assets, and under the provisions of the act of 1919, heretofore men- 
tioned, the present action was instituted against the defendant, Security Insurance 
Company. A trial was had, and judgment was given in favor of the said Security 
Insurance Company. An appeal was taker by plaintiff, Goss, and this court re- 
versed the judgment of the trial court. 

{1, 2] In reversing the judgment, the appellate court held that the policy was 
in effect from December 23, 1922, and hence covered the accident, and also held 
against respondent on all other points raised. The decision became the law of the 
case, and is conclusive that the policy went into effect on December 23, 1922, and 
covered the accident, unless the change in the pleadings and issues hereinafter re- 
ferred to, takes this case out of the general rule. 

On February 18, 1932, after this case was set for the second trial, respondent 
filed an amendment to its answer setting up the defense of fraud or concealment in 
obtaining the policy. This defense was based on the fact that insured did not no- 
tify respondent of the happening of the accident to plaintiff on December 26, 1922. 

This issue was new, was not passed upon at the first trial, and is not fore- 
closed by the reversal of the former judgment in this case. 

[3] The testimony is uncontradicted that one of the insured, Fujii, knew of 
the accident on the 26th, and it thereupon became his duty to notify defendant, 
even in the absence of inquiry. General Acc., etc., Corp. v. Industrial Acc. Comm., 
196: €al: 179: 237 “P33. 

The fact that the inquiry was made of Nakabayashi and not of Fujii would 
make no difference, since under the circumstances of the instant case Nakabayashi 
was the agent of the insured. Solomon vy. Federal Ins. Co., 176 Cal. 133, 167 P. 
$59, and cases cited. 

The above, however, does not dispose of the case. Appellant claims that re- 
spondent is estopped to set up the defense of fraud because of certain acts, and 
that, further, the defense is barred both by laches and the statute of limitations. 

Respondent claims and the trial court found (finding No. 10) that it did not 
discover the facts constituting the fraud until December, 1931. This finding is 
based on testimony that the copy of the daily report covering the policy was mis- 
filed by respondent and was lost until December, 1931, when the witness Bern ac- 
cidentally discovered it in another file belonging to the respondent. 

This finding is unsupported by the evidence. The policy was issued on De- 
cember 28, 1922, and the daily report was made at that time. On December 30, 
1922, two days later, the respondent received a report of the accident which oc- 
curred on the 26th. It had all the information relative to the issuance of the pol- 
icy before it at that time, and knew, or what is equivalent, in the exercise of or- 
dinary diligence, should have known, all the facts on which it now bases its de- 
fense. Pellon vy. Connecticut Gen. Life Ins. Co., 105 Vt. 508, 168 A. 701. 

Furthermore, on December 28, 1923, a year later, an audit was made by re- 
spondent of the pay roll of insured under the terms of the policy to determine 
the amount of premium due, and this audit covered the period from December 23, 
1922, to December 23, 1923, and respondent charged for and collected the premium 
tor that period, thus recognizing that the policy was in force at the time of the 
accident. 

[4] Respondent knew for more than five years before this present action was 
filed, and for more than nine years before it set up the defense of fraud, ail the 
facts constituting its defense. It tried the case once without raising the issue of 
fraud, obtained judgment, had it reversed and it was not until the second trial 
was ready to proceed that it raised the question of fraud. By its audit conducted 
a vear after the accident, it recognized that the policy was in force from Decem- 
ber 23, 1922. Under such circumstances it would seem that it is now estopped to 
urge that defense. 

The judgment is reversed. 

We concur: Tyler, P. J.; Cashin, J. 


JOHNSON v. GENERAL EXCHANGE INS. CORPORATION. No. 23795. 
Court of Appeals of Georgia, Division No. 2. Sept. 25, 1934. 
176 Southeastern Reporter 840. 
INSURANCE. 
Automobile theft policy payable to conditional seller, finance company, and 
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“as their interests may appear,” held several contract, insuring each of 
ies Separately to extent of his interest, and authorizing buyer to maintain suii 
ereon to recover, in so far as his interest may appear, without joining seller or 
finance company as party plaintifé (Civ. Code 1910, $§ 4123, 5516). 
(For other cases, see Insurance, Dec. Dig. § 624[2].) 
Syllabus by the Court. 

\\here an insurance policy is payable to both the seller and the purchaser, 
where the purchase money has not been fully paid, “as their interests may appear, 
the contract is several and not joint, and each of the parties is insured separately 
to the extent of his interest. The purchaser may, without the seller being joined 
as a party plaintiff, maintain a suit to recover on the policy. 

Error from City Court of Atlanta; Hugh M. Dorsey, Judge. 

Suit by P. R. Johnson against the General Exchange Insurance Corporation 

review a judgment dismissing his case on demurrer to the petition, plaintiff 

gs error. 

Reversed. 

P. R. Johnson, as an insured under a policy of theft insurance upcn an auto- 
mobile wherein the plaintiff, as the purchaser of the automobile, Stone Mountain 
Chevrolet Company, as the alleged “dealer,” and General Motors Acceptance Cor- 
poration, are insured against the theft of the automobile “as their interests ma 
appear,” by his petition as amended brings suit in his own behalf against Gene rai 
Exchange Insurance Corporation, the insurer, for damages for the theft of the 
automobile, under the provisions of the policy, in the sum of $461, plus 25 pei 
cent. thereof as a penalty for bad faith, amounting to $115.25, and the sum of 
$250 as attorney’s fees, less $294 which it is alleged was due to General Motors 
Acceptance Corporation and Stone Mountain Chevrolet Company, for which latter 
amount of $294 the plaintiff brings suit for the use of General Motors Acceptance 
Corporation and Stone Mountain Chevrolet Company. It was alleged that the 
laintiff complied with all the requirements of the policy, and that proof of loss 
and demand were made in due time, as required by the policy, and that suit was 
brought after the expiration of sixty days from demand. The defendant demurred 
to the petition as amended upon the ground that it failed to set out a cause of 
action, that it failed to show any right in the plaintiff to recover, and that there 
was a “nonjoinder of parties plaintiff,” in that General Motors Acceptance Cor- 
poration and the dealer named in the policy was each a coinsured and had an 
nterest in the policy and were not made parties plaintiff. The demurrer was 
sustained and the case dismissed, and the plaintiff excepted. 

Ellis B. Barrett and A. Walton Nall, both of Atlanta, for plaintiff in error. 

Harry S. McCowen, of Atlanta, for defendant in error. 

STEPHENS, Judge (after stating the foregoing facts). 

The petition alleged a liability on the policy by the defendant for a loss to 
some one. This is not denied by the defendant. Has the plaintiff, P. R. Johnson, 
the right to maintain the suit to recover under the policy, in the absence of 
General Motors Acceptance Corporation and Stone Mountain Chevrolet Company 
as parties plaintiff? P. R. Johnson is named in the policy as the purchaser of 
the ‘automobile, and Stone Mountain Chev rolet Company is named in the policy 
as the “dealer.” The policy provides that it “does insure the dealer and the pur- 
chaser named below, and the General Motors Acceptance Corporation as their 
interests may appear, and their legal representatives,” against theft of the auto- 
mobile. It is insisted by the defendant that the parties insured in the contract 
sued on consist of the plaintiff, P. R. Johnson, Stone Mountain Chevrolet Com- 
pany, and General Motors Acceptance Corporation, that the legal interest of the 
insured in the contract is vested in these three parties, and not in P. R. Johnson 
alone, and that therefore, as provided in section 5516 of the Civil Code of 1910, 
a suit by the insured under the contract must be in the name of the three parties 
thereto, and that it cannot be maintained in the name of P. R. Johnson alone. 

The contract expressly insures the three parties named “as their interests may 
appear.” They are not insured jointly, but severally, and to the extent of their 
several interests. The interest of each party insured is separate and distinct, and 
may be in different amounts accordingly as “their interest may appear.” The 
detendant insurance company is a party to this contract, and is, of course, hound 
by its terms. It could, after a loss, discharge its obligation under the contract by 
a settlement separately with each of the parties insured to the extent of each 
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party’s interest. The defendant could, out of the sum due as loss under the 
policy, pay to General Motors Acceptance Corporation, or to Stone Mountain 
Chevrolet Company, as the case may be, the balance due by the purchaser upon 
the purchase money of the automobile, and could also pay to the purchaser the 
balance, if any, which would be due to him. 

No case in Georgia exactly in point has been cited. In fact no case exactly 

in point has been cited by counsel for either party. The court, by its own investi- 
gation, has found that it has been held in several cases by the Supreme Court of 
New York that under a policy of fire insurance issued to more than one party 
as the insured, as where it is issued to a mortgagor and mortgagee “as interest 
may appear,” or “as their respective interests may appear,” the liability of the 
insurer is several and not joint, and that either one of the insured, or his assign, 
may, without joining the other party insured, maintain an action on the policy. 
See Kent v. Aftna Ins. Co., 84 App. Div. 428, 82 N. Y. S. 817, 818, and Strom- 
blad vy. Hanover Fire Ins. Co., 121 Misc. 322, 201 N. Y. S. 67 (9). In the former 
case, where the policy was issued to the. mortgagor and the mortgagee “as interest 
may appear,” it was held that the contract was several and not joint and that 
the mortgagee without the mortgagor being joined as a coplaintiff could maintain 
an action for loss under the policy. The court in its opinion stated: “The imsur- 
ance company contends that these parties were insured jointly and that its liability 
to them is joint, and not several. In other words, they claim that the construc- 
tion of the policy is the same as if the plaintiff [the mortgagee] and the * * * 
[mortgagor] had been named as the insured, and the clause ‘as their interest may 
appear’ had been omitted. We fail to see how the words last quoted are to be 
given any force and effect, unless they be construed as creating a several liability. 
According to the allegations of the complaint the insurance company received a 
premium for $2,000 insurance, and it contracted to pay $2,000 for a total loss. 
It is unreasonable to suppose that after examining the property, as it presumall; 
did. and accepting the premium, the insurance company intended by this clause t 
require the insured to prove ownership. It dealt with them upon the assumption 
that between them they held the complete title, but not jointly, and it contracted 
to pay them according to their respective interests, which, of course, they were 
required to show. This appears to us to be the reasonable construction of the 
policy, and the one supported by well-considered precedents.” Then follows a 
line of New York citations. This case is followed with approval in Stromblad v. 
Hanover Fire Ins. Co., supra. See Sullivan v. Spring Garden Ins. Co., 34 App. 
Div. 128, 54 N. Y. S. 629 (6); 2 Cooley’s Briefs on Insurance, pp. 1281, 1286: 
Lincoln Fire Ins. Co. v. Hurst (Fla.) 150 So. 722; 26 C. J. pp. 484, 485. Counsel 
for defendant rely upon the case of Security Ins. Co. v. Superior Court of 
California, 71 Cal. App. 701, 236 P. 335, 336. In that case, while the court stated 
that “where a policy of insurance is payable to several persons as their interests 
may appear, there is no question that in an action at law they must join as plain- 
tiffs or, in the event of the refusal of one or more of them so to join, he or they 
must be made parties defendant,” the court did not hold that the petition, which 
was brought in the name of only one of the parties as plaintiff, was subject to 
demurrer for nonjoinder, It was there held that the alleged nonjoinder did not 
deprive the court of jurisdiction to determine the case. 
_ The plaintiff, P. R. Johnson, may maintain an action on the policy to recover 
in so far as his interest may appear, without joining as parties plaintiffs either of 
the other parties named in the policy as the insured. The petition therefore was 
not subject to demurrer upon the ground that the other parties named as insured 
in the policy were not made parties plaintiff. Whether either of these parties 
should have been made a party defendant is not now presented for decision. See 
the opinion of the New York court in Kent v. Etna Ins. Co., supra. The defend- 
ant, by not demurring specially upon this ground, may have waived its right in 
this respect. 7 

Can the plaintiff, P. R. Johnson, recover the amount due the General Motors 
Acceptance Corporation or the Stone Mountain Chevrolet Company, which repre- 
sents the balance on the purchase money of the automobile? This question is not 
presented by the general demurrer, and it is not raised by a special demurrer. 
The plaintiff, under the contract, may recover to the extent of his interest in the 
sum payable as loss under the policy. The petition is therefore good as against the 
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general demurrer, and the special demurrer interposed on the ground that the 
petition was defective because of a nonjoinder of parties plaintiff. 

It is suggested, by way of obiter, that where the purchaser of property is 
under an obligation to pay the unpaid portion of the purchase price, notwithstand 
ing the loss of the property by a hazard insured against, he has an insurable 
interest in the property to the extent of its full value, and may recover the full 
amount of the loss payable under the policy. Ryan v. Agricultural Insurance Co., 
188 Mass. 11, 73 N. E. 849; Vigliotti v. Heme Ins. Co., 206 App. Div. 398, 201 
N. Y. S. 407. See Civil Code (1910) § 4123. In Lincoln Fire Ins. Co. v. Hurst 
(Fla.) 150. So. 722, the Supreme Court of Florida held that a plaintiff in the 
situation of the present plaintiff may recover on the policy the full amount of the 
loss, including the amount due the other party to the contract which is recover- 
able for the latter’s use. 

The petition set out a cause of action and was not subject to demurrer. See 
Douglas, A. & G. R. Co. v. Swindle, 2 Ga. App. 550 (1), 59 S. E. 600. The court 
therefore erred in sustaining the demurrer to the petition. 

Judgment reversed. 

Sutton, J., concurs. 

Jenkins, Presiding Judge (concurring specially). 

] agree to the judgment rendered in this case, but do not concur in all that 
s said by mv colleagues. The policy of insurance appears to have been issued 
upon an automobile sold under a conditional sale agreement, and subject to two 
liens. one in favor of the vendor under his conditional sale agreement, the other 
in favor of a company which appears to have advanced a portion of the purchase 
money. The policy is made payable on its face to these three parties as their 
interests may appear. The suit as originally brought by the vendee was amended 
o as to be maintained both for himself and for the use of the vendor and the 
other lienholder for the entire amount of the policy. Under the ruling of this 
court in Equitable Fire Insurance Co. v. Jefferson Standard Life Insurance Co., 
2% Ga. App. 241, 105 S. E. 818, it does not appear that either the vendor or the 
ther lienholder could have maintained the suit for the total loss solely in its own 
name, even though it purported to act for the other parties covered by the policy; 
ut, inasmuch as the vendee holds the full title to the property subject merely to 
the payment of the portion of the purchase money due to the vendor and the 
amount due to the other lienholder, I think that the action is maintainable by the 

ndee, suing for himself and for the use of the vendor and the other lienholde:, 
and that these two lienholders need not be made parties plaintiff otherwise than 
as been done in this case. I do not think, however, as appears to be held from 
the language in the headnote and the opinion, that the action could be split and 
that each of the parties could maintain a separate action to the extent of his own 
individual interest in the policy on the theory that the policy is a several obligation. 

In Staten v. General Exchange Insurance Corp., 38 Ga. App. 415, 417, 418, 144 
S. E. 33, this court declined to pass on the question which is now before it, but 
ted certain cases as perhaps throwing light thereon. From a consideration of 
these cases, I do not think that it would be true that, where a policy of insur- 
ance is issued to two or more persons owning separate and independent interests 
n the property, an action on the policy could be maintained except by all the 
parties who together own the property. In this case, however, as I see it, the 
plaintiff as the vendee owns the full title to the property subject only to the pay- 
ment of the liens securing the debts owed by him to the other parties named in 
the policy, with the result that he as the owner of the entire property, suing for 
himself and for the use of these lienholders for the full amount covered by the 
policy, is entitled thus to maintain his suit. 


MASTERSON v. AMERICAN EMPLOYERS’ INS. CO. 
KOHL v. SAME (two cases). 
Supreme Judicial Court of Massachusetts. Plymouth. Dec. 11, 1934. 
: 193 Northeastern Reporter 59. 
3. INSURANCE. 
Failure of insured to give notice under automobile liability policy of accident 
curring in Virginia barred right of persons injured to recover from insurer 
under policy relating to extra territorial coverage, notwithstanding that part of 
policy covering liability for accidents occurring in Massachusetts provided that 
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no act or default of insured should bar injured person’s recovery against insurer 
0G. 1. [ters Bd] ¢.. 175,289 112, 41S; -c; 214.5 3 (10). 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Superior Court, Plymouth County: O’Connell, Judge. 


Three suits in equity by Anna M. Masterson, Minnie Kohl, and Adam | 
Kohl against the American Employers’ Insurance Company. Decrees for defendant, 
and the plaintiffs appeal. 

\ firmed. 

J. R. Havey, of Boston, for appellants. 

K. C. Parker, of Boston, for appellee. 

Ruec, Chief Justice. 

These are suits in equity brought under G. L. (Ter. Ed.) c. é 
113, and chapter 214, § 3 (10), to reach and apply, to the satisfaction of juc 
ments obtained by the several plaintiffs against one James T. Masterson 
damages for personal injuries sustained by each, through negligence in the opera- 
tion of an automobile owned by him, amounts due under a motor vehicle liability 
insurance policy issued by the defendant. The trial judge found that the plain- 
tiffs were injured in an accident while traveling in Virginia in an automobil 
owned by Masterson and operated by his sister. Masterson knew of the acciden 
shortly after it occurred. Actions to recover compensation for damages sustained 
by the several plaintiffs in that accident were brought against Masterson in this 
Commonwealth, and when reached for trial defaults were entered and damages 
assessed. Masterson and the plaintiffs were residents of Hull in this Common- 
wealth. The automobile of Masterson was insured under a policy issued by the 
defendant which by part I was in conformity to the compulsory motor vehick 
liability insurance law and by part II contained provisions for extra territorial 
liability coverage. As insurer the defendant notified Masterson that it would not 
defend the actions brought against him. The reason for its refusal was. that 
Masterson had failed to comply with “Notice B” under “General Conditions” in 
the policy. That clause, so far as material, is as follows: “Upon the occurrence 
of death or personal injuries or any accident covered by this Policy, the Assured 
shall, as soon as practicable after learning thereof, give written notice with full 
particulars to the Corporation or its dulv authorized Agent. * * *” The trial 
judge found, notwithstanding the testimony of Masterson to the contrary, thai 
neither the defendant insurance company nor any agent of it ever received from 
him a notice of the accident and that no notice in writing was given by mail or 
otherwise by Masterson to the insurer or its agent. 

11, 2] The testimony upon which this finding is based is reported in full 
The evidence in the case at bar has been examined with care. We are of opinict. 
that the finding of the trial judge that no notice in writing was given to the 
insurer cannot be pronounced plainly wrong and was warranted. 

|3] The plaintiffs further contend that they are nevertheless entitled t 
recover under Part I, Statutory Coverage, Statutory Conditions, VI.—Statutor) 
Provisions (3) of the policy in these words: “* * * No act or default of the 
Assured, either prior or subsequent to the issuance of this Policy, shall operate to 
defeat or avoid this Policy so as to bar recovery within the limit provided in this 
Policy by a judgment creditor proceeding under the ‘provisions of Section 113 of 
Chapter 175 and Clause 10 of Section 3 of Chapter 214 of the General Laws. 
The arrangement of the policy clearly indicates that this clause applies only to 
the compulsory automobile insurance required by the statutes of this Common- 
wealth. The policy is divided into three parts. Part I is entitled “Statutory Cov- 
erage”; it provides such compulsory insurance and relates to damages occurrine 
on the ways of this Commonwealth. Part II is entitled “Extra Territorial Lia 
bility Coverage”; it provides insurance against damages occurring within th 
United States of America and Canada otherwise than upon the ways of this 
Commonwealth. It is plain that the plaintiffs can recover only under Part II tor 
the reason that the accident occurred outside this Commonwealth and within th 
United States of America. Therefore “Notice B” of the General Condition: 
applies to the extra territorial insurance. Failure to give the required notice bars 
recovery. The case is governed in point of authority by Sheldon y. Bennett, -- 
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Mass. 240, 246, 184 N. E. 722; Cogliano v. Ferguson, 245 Mass. 264, 
327: Wainer v. Weiner (Mass.) 192 N. E. 497. 

In each case the entry may be 

Decree affirmed with costs. 


SAXMAN v. UNITED STATES FIRE INS. CO. OF NEW YORK. 
Supreme Court of Pennsylvania. Nov. 26, 1934. 
175 Atlantic Reperter 394. 
1. INSURANCE. 

In action upon automobile fire policy, whether plaintiff, to whom owner trans- 
ferred automobile in payment of debt, had title to automobile notwithstanding 
wner retained possession and had right to repurchase automolnle upon payment 
if debt, held for jury. 

(For other cases, see Insurance, Dec® Dig. § 668[5].) 

2. INSURANCE. 

New trial in action upon automobile fire policy on ground that verdict was 
against weight of evidence in that it was for $3,825, while valuation placed upon 
automobile by plaintiff was $8,000 and valuation placed by insurer was $4,175, held 
properly refused. 

(For other cases, see Insurance, Dec. Dig. § 671.) 

3. INSURANCE. 

That debtor who transferred automobile in payment of debt retained pos- 
session of automobile and had right to repurchase automobile upon payment of 
debt if creditor had not converted automobile into money held not to render credi- 
tor’s title conditional so as to bar recovery upon automobile fire policy. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Appeal No. 253, March term, 1934, from judgment of Court of 
Pleas, Allegheny County; James H. Gray, Judge. 

Assumpsit upon a fire policy by John Saxman, also known as John Saxman, 
Jr, against the United States Fire Insyrance Company of New York. From a 
judgment for plaintiff for $3,825, defendant appeals. — 

Affirmed. 

The opinion of Judge Gray follows: 

The verdict was for the plaintiff for $3,825. The defendant has made a 
motion for a new trial and also for judgment non obstante veredicto. The question 
submitted to the jury was whether plaintiff had the sole and exelusive title to the 
Duesenberg automobile which was destroyed by fire, and, if so, what the valua- 
tion of it was at the time it was destroyed. 

[1] Plaintiff was the secretary of R. L. Babcock, who was indebted to the 
plaintiff in the sum of about $1,900. The testimony is that Babcock sold a Duesen- 
berg automobile for which he had paid $14,250 to plaintiff in satisfaction of the 
debt which he owed him. Both Babcock and Saxman testified that the sale was 
absolute and outright. It is not disputed that, after the title was registered in the 
name of the plaintiff, Babcock used the Duesenberg automobile as if he was the 
owner of it up until the time it was stolen from him and destroyed by fire. The 
arrangements between Babcock and plaintiff were oral, and the testimony in regard 
to it disagreed somewhat as to the language describing it, but the substance oi 
it was as hereinbefore stated, except this, that plaintiff admitted that Babcock had 
aright to buy the automobile back from him on tendering him the amount due 
irom him if he did this before the plaintiff converted it into money, which the 
plaintiff asserted he had the absolute right to do at any time. The question of 
title was submitted to the jury and found in favor of the plaintiff. 

|2| Plaintiff's testimony as to the valuation of the Duesenberg automobile at 
the time it was destroyed was $8,000; defendant’s testimony as to the valuation 
was $4,175. Just how the jury arrived at the sum of $3,825 we are unable to 
hgure out, but the question was for them, and we cannot say the verdict 1s 
‘apricious or is against the evidence or the weight of the evidence or that it is 
excessive. The motion for a new trial will be refused. 

[3] The only basis for the motion of defendant for judgment non obstante 
veredicto is the testimony that Babcock had some right to buy the automobile back 
irom plaintiff on the payment of what had been due from plaintiff to Babcock 


Common 
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provided this was done before plaintiff exercised the right to dispose of the auto- 
mobile and realized whatever cash could be obtained for it. If the testimony of 
the plaintiff and Babcock is to be taken on its face, as the jury evidently did, this 
arrangement with Babcock did not vest any title in him or render the plaintiff's 
title conditional and, therefore, there is no basis for the judgment non obstante 
veredicto, and that motion will be denied. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Robert D. Dalzell and Dalzell, Dalzell, McFall & Pringle, all of Pittsburgh, 
for appellant. 

Harry E. McWhinney and Nicholas Unkovic, both of Pittsburgh, for appellee 

Per Curiam. 

The judgment in this case is affirmed on the opinion of the learned trial judge 
of the court below. e 


COMMERCIAL STANDARD INS. CO. et al. v. SHUDDE et ux. No. 44205. 
Court of Civil Appeals of Texas. Amarillo. -Oct. 29, 1934. 
Rehearing Denied Noy. 26, 1934. 
76 Southwestern Reporter (2d) 561. 
1. INSURANCE. 

Municipality may license and regulate operation of dangerous instrumentality 
upon its nudiie streets and enact legislation requiring liability insurance for pro- 
tection of public as condition for use of streets by taxicabs (Rev. St. 1925, art. 
1175, subds. 20, 21). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. INSURANCE 

Where, at time of issuing liability insurance to taxicab owner, both insurer 
and insured had notice that ordinance gave right of direct action against insurer 
in favor of person injured by operation of taxicab, terms of ordinance would be 
read into insurer’s contract. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

3. INSURANCE. 

Where ordinance requiring taxicabs operating in city to be insured provided 
that person injured by operation of taxicab could bring direct action against in- 
surer, person so injured could bring direct action against insurer by joining it as 
party to suit against owner and operator of taxicab, notwithstanding clause it 
policy covering taxicab prohibiting direct action against insurer (Rev. St. 1925, 
art.. 1175, subds. 20, 21): 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

4. INSURANCE. 

Provision, in ordinance requiring taxicabs operating in city to be insured, that 
person injured by operation of taxicab could bring direct action against insurer, 
held not invalid as against public policy (Rev. St. 1925, art. 1175. subds. 20, 21). 

(For other casse, see Insurance, Dec. Dig. 


\ppeal from District Court, Potter County: W. E. Gee, Judge. 

Suit by W. J. Shudde and his wife against the Commercial Standard Insur- 
ance Company and others. From an adverse judgment, the defendants appeal. 

\ffirmed. : 

I). A. Frank and W. P. Bondies, both of Dallas, and Simpson, Dorenfield. 
Foster & Fullington, of Amarillo, for appellants. 4 f 

L. B. Godwin, Clayton & Bralley, and Works & Bassett, all of Amarillo, tor 
appellees. 

MArtTIN, Justice. 

Appellee brought suit for injuries to his wife, alleged to have occurred while 
she was a passenger in a taxicab, at a street intersection in the city of Amarillo. 
The evidence shows, in substance, that a collision occurred between said taxi and 
a truck being driven by the agent of R. L. and W. A. McSpadden. Appellant In- 
surance Company was joined as one of the defendants. It properly filed and pre- 
sented its plea in abatement, which was overruled. 

This action is assigned as error, it being contended, in substance: First, that 
causes of action ex contractu and ex delicto may not be joined; and, second, that 
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the policy of insurance issued by said appellant and covering the taxi in question 
contained a “no action” clause in substantially the same language as the policy in 
Ray et al. v. Moxon et al. (Tex. Civ. App.) 56 S.W.(2d) 469, and therefore its 
joinder was improper. 

\n examination of the policy in the present case, issued by said appellant, re- 
yeals that it is substantially identical in its terms with the one construed in Ray 
y. Moxon, supra. Unless the present case distinguishes itself from the latter, the 
assignment must he sustained. Kuntz v. Spence (Tex. Com. App.) 67 S.W.(2d) 
234. 

We have concluded that the present case is plainly distinguishable from the 
two last mentioned, and that these do not rule it upon the question under dis- 
cussion. 

Prior to the issuance and delivery of the policy in question, there was in ex- 
stence an ordinance of the city of Amarillo which contained the following pro- 
vision : 

“A. Taxi-Cab: A taxi-cab within the meaning of this ordinance is any auto- 
mobile or motor driven vehicle carrying a person or persons for hire within the 


limits of the City of Amarillo and not operating over a regular and fixed route. 
s* * 


“Section V. It shall be unlawful to operate a taxi-cab in the City of Amarillo 
for hire or permit the same to be operated unless and until a license or permit 
shall have been issued under the provisions hereof therefor, and no license or 
permit shall be issued therefor until the applicant for such license or permit de- 
posits with the City Secretary a policy or certificate of liability insurance for 
hich a license or permit is sought. Said policy or certificate of liability insur- 

to be acceptable and approved by the City Manager of the City of Amarillo, 
and to be issued by a company or companies authorized to do business in the State 
i Texas indemnifying the applicant in the sum of Five Thousand Dollars ($5,- 
00.00) for injury to one person or Ten Thousand Dollars ($10,000.00) for in- 
ury to more than one person as the result of any one accident, or collision, and 
providing for Five Hundred Dollars ($500.00) property damage in any one acci- 
dent, through and by reason of the operation of the taxi-cab of the applicant 
which policies or certificafes of liability insurance shall give a right of action 
wainst such company as indemnitors in favor of the person or persons so injured 

ithout the necessity of making the City of Amarillo either a party plaintiff or 
‘elendant and such policies or certificates of liability insurance shall not be sub- 
ect to cancellation after delivery except on thirty days notice in writing to the 
7 Manager of the City of Amarillo, and when and if such policies or certificates 
re cancelled the owner of such taxi-cab shall not operate or permit same to be 
perated until additional policies or certificates are filed in the same amount and 
the manner hereinabove provided. The applicant for such license or permit 
hall file with the City Secretary, prior to receiving such permit or license, a re- 


ceipt showing any and all premiums due such companies furnishing said indemnity 
have been paid.” 


The constitutional right of a municipality to license and to regulate the op 
tration of a dangerous instrumentality upon its public streets does not admit of 
ny doubt. It is now equally well settled that it has the constitutional right to en- 
act compulsory insurance legislation, prescribing as a condition for the use of its 
treets by taxicabs, jitneys, etc., the issuance to such of liability insurance for the 
rotection of the public. Such right has been frequently and vigorously attacked, 
and ofttimes upheld. See notes 22 A. L. R. 230. See, also, article 1175, subds. 
2), 21, R. C. S., 1925; Dallas Taxicab Co. et al. v. City of Dallas et al. (Tex. Civ. 
\pp.) 68 S.W.(2d) 359; Fletcher et al. v. Bordelon et al. (Tex. Civ. App.) 56 
S.W.(2d) 313, writ refused: City of San Antonio et al. v. Fetzer et al. (Tex. Civ. 
\pp.) 241 S. W. 1034, writ refused; Auto Transit Co. et al. v. City of Ft. Worth 
et al. (Tex. Civ. App.) 182 S. W. 685, writ refused; Ex parte Sullivan, 77 Tex. 
tr. R. 72, 178 S. W. 537; Greene v. City of San Antonio’ et al. (Tex. Civ. App.) 
8S. W. 6, writ refused. : 

(2, 3] Both the insurer and insured in this case entered into the contract of 
ns urs ince in question here with full notice of said ordinanace. By its specific terms 
h policy of insurance shall ‘ ‘give a right of action against such company as in- 
‘emnitors in favor of the person or persons so injured.” Such policy is referred 
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to throughout as “liability insurance.” The terms of the ordinance will be read 
into the insurer’s contract. 9 C. J. § 56, pp. 34 & 35; Stowers Furniture Co. et al, 
v. Bichon (Tex. Civ. App.) 254 S. W. 606; Southland Greyhound Lines, Inc., et 
al. vy. Dennison (Tex. Civ. App.) 62 S.W.(2d) 500. The above ordinance having 
pointedly authorized a direct action against the insurer by the injured party, the 
trial court correctly overruled appellant’s plea in abatement. American Automo- 
bile Ins. Co. v. Struwe (Tex. Civ. App.) 218 S. W. 534, writ refused (for copy 
of ordinance construed in Struwe Case, see American Automobile Ins. Co. vy. Cone 
[Tex. Civ. App.| 257 S. W. 961); Texas Landscape Co. v. Longoria (Tex. Ciy. 
App.) 30 S.W.(2d) 423 (writ dismissed) ; American Fidelity & Casualty Co. y, 
Williams et al. (Tex. Civ. App.) 34 S.W.(2d) 396 (writ refused); Blashfield’s 
Cyc. of Automobile Law, Vol. 3, p. 2658. 

The recent case of Cannon Ball Motor Freight Lines et al. v. Grasso et al 
(Tex. Civ. App.) 59 S.W.(2d) 337 (writ granted) is cited by appellants as sus- 
taining their contention of misjoinder of parties. This case construes an entirely 
different statute from that under consideration. In addition a writ was granted 
by the Supreme Court. The Struwe Case, supra, approved by the Supreme Court, 
when read in connection with the Cone Case, supra, is directly in point. 

It will be noted that the said ordinance makes reference to the insurers as “in- 
demnitors” and uses the word “indemnifying.” These, it is contended, make the 
ordinance either one calling for indemnity as distinguished from liability msurance, 
or create such uncertainty as to make it void. The mere references noted in our 
opinion do neither, in view of the specific and certain provisions intended to create 
and which we think do create primary liability. 

{4] Nor do we think such ordinance runs counter to any “public policy” as an- 
nounced in Ray v. Moxon, supra, and approved by the Supreme Court in Kuntz 
y. Spence, cited above. The last case, as respects the point at issue, involves only 
the construction of a private contract between individuals. It is not, as contended 
by appellants, in opposition to the appellees’ theory in this case, but on the con- 
trary impliedly recognizes the right to sue an insurer direct where an ordinance 
or statute authorizes it. 

The judgment is affirmed. 
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Cas. ] Broida v. Travelers’ Ins. Co. 


CASUALTY 


BROIDA, in Own Right and for Use of DAY v. TRAVELERS’ INS. CO. 
Supreme Court of Pennsylvania. Nov. 26, 1934. 
175 Atlantic Reporter 492. 
7. INSURANCE. 

Where plaintiff was otherwise entitled to have liability insurance policy re- 
formed, his failure to read the policy until after happening of accident /eid not 
fatal to his right to have policy reformed. 

(For other cases,:see Insurance, Dec. Dig. § 143[8].) 

Appeal No. 112, March term, 1934, from judgment of Court of Common 
Pleas, Washington County; James I. Brownson, President Judge. 

\ssumpsit by Samuel Broida, in his own right and for the use of Harold 
Day, against the Travelers’ Insurance Company to reform a policy of insurance 
and to recover on it as reformed. Verdict for use plaintiff in sum of $6,861.60 
and for plaintiff in his own right in the sum of $510.58, and from a judgment 
entered thereon, defendant appeals. 

\ffirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Marriner & Wiley and Rufus S. Marriner, all of Washington, Pa., and William 
B. McFall and Dalzell, Dalzell, McFall & Pringle, all of Pittsburgh, for appeliant. 

A. Kirk Wrenshall, Ben H. Richman, and Bloom & Bloom, all of Washingten, 
Pa., for appellee. 

Drew, Justice. 

This is an action of assumpsit to reform a policy of insurance, issued by the 
defendant company to the plaintiff Samuel Broida, and tc recover on it as 
reformed. From judgment entered on the verdict, defendant appealed, assigning 
s error the refusal of its motions for binding instructions and for judgment 
n. oO, V 

On or about April 16, 1931, plaintiff decided to remodel and enlarge a certaia 
buildine in Burgettstown, Washington county, owned by him and occupied by the 
Great Atlantic & Pacific Tea Company as tenant. He applied to the defendant for 
a policy of public liability insurance to protect him and his tenant against claims 
ior damages arising out of any accident that might happen on the work. A few 
days after the policy was issued, an accident occurred to Harold Day, the use 
plaintiff, as a result of the negligence of an employee of the plaintiff. The defend- 
ant denied liability for the reason that plaintifi was doing the work himself, which 
was not in accordance with the policy, the terms of which provided that the work 
was to be done by an independent contractor. After Day had recovered a judgment 
against Broida for $6,500 and defendant had refused to pay it, this action was 
brought to recover that amount, with costs. 

At the trial, plaintiff testified that he met the agent of the defendant, took 
him into the storeroom, showed him what he intended to do, and said: “I am 
going to do the work myself, I have bought the material already and the materia! 
is on the premises, and I have hired my men, and I want a policy—liability policy 
that will protect me from anyone getting injured on the premises, or anybody 
that works around here.” He stated that the agent then said: “I know what you 
want; I know exactly what you want. You are covered; you can put your men 
to work.” Two witnesses, called by plaintiff, testified that they heard this con- 
versation, and corroborated his account of it. On the other hand, plaintiff's story 
was denied by defendant’s agent, who said that no such statements were made to 
him, but that it had been stated that the work was to be done by an independent 
contractor. 

[1, 2] It is a well-known general rule that where parties have come to a 
mutual understanding as to the terms to be embodied in a proposed written con- 
tract or conveyance and the writing executed is at variance with that understand- 
ing, it will be reformed to express their intention. Hamilton y. Asslin, 14 Serg. 
& R. 448: Gower v. Sterner, 2 Whart. 75; Baab v. Houser, 203 Pa. 470, 53 A. 344; 
Radnor B. & L. Ass’n v. Scott, 277 Pa. 56, 120 A. 804. See Restatement, Contracts, 
§ 504. The defendant contends, however, that the evidence does not show that the 
parties ever came to a mutual understanding that the work was to be done by 
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plaintiff himself. With this we are wholly unable to agree. It is difficult to see 
how there could be clearer or stronger evidence of a mutual understanding between 
parties as to the terms of a proposed written contract. This being true, it logically 
follows that the failure of the policy to express that intention was due to an 
error of defendant, probably the tonne of inadvertence on the part of the scriy- 
ener of the policy. There is no doubt that the parties mutually agreed upon th 
terms of the contract. The difficulty originated with the failure of defendant to 
deliver the kind of policy that had been agreed upon. Plaintiff and defendant each 
thought the policy delivered was in accordance with the agreement, and both were 
mistaken in thinking so. If either had known it was not what had been agreed 
upon, it would not have been offered or accepted. 

|3-6] Nor can we agree with defendant’s contention that the evidence is not 
clear, precise, and indubitable. It may be conceded at once that it 1s necessary for 
this to be true before reformation can properly be — See Stine v. Sherk, 
1 Watts & S. 195; Sylvius v. Kosek, 117 Pa. 67, 11 A. 392, 2 Am. St. Rep. 645; 
Graham vy. Carnegie Steel Co., 217 Pa. 34, 66 A. 103; Burt v. Burt, 221 Pa. 171, 
70 A. 710. Whether the evidence meets this standard is, in an action at law, a 
question for the trial judge, and his ruling is open to review here. Rowand y. 
Finney, 96 Pa. 192; Sylvius v. Kosek, supra; Ralston v. P. R. T. Co. (No. 1), 
267 Pa. 257, 110 A. 329. The phrase has a technical legal meaning. That meaning 
is that the witnesses must be found to be credible, that the facts to which they 
testify are distinctly remembered and the details thereof narrated exactly and 
due order, and that their testimony is so clear, direct, weighty, and convincing as 
to enable the jury to come to a clear conviction, without hesitancy, of the truth 
of the precise ‘tacts in issue. See Highlands v. R. R., 209 Pa. 286, 58 A. 560; Burt 
v. Burt, supra; Ralston v. P. R. T. Co., supra. It is not necessary that the evidence 
be uncontradicted (Honesdale Glass Co. v. Storms [Storms v. Dorflinger], 
Pa. 268, 17 A. 347, 348; Highlands v. R. R., supra; Burt v. Burt, supra), pro- 
vided it “carries conviction to the mind” (Burt v. Burt, supra), -or carries “a 
clear conviction of its truth” (Honesdale Glass Co. v. Storms, supra; Highlands 
vy. R. R., supra). The evidence in the instant case fully comes up to this standard 
Not only was plaintiff's testimony corroborated by that of other witnesses, but it 
was corroborated also by the most trustworthy form of corroboration—the sur- 
rounding circumstances. Plaintiff actually did the work by himself and his em- 
ployees, and at no time had an independent contractor. The policy delivered to 
him afforded him no protection at all, and he paid for something he did not get. 

|7] Defendant also contends that plaintiff is barred from reformation by his 
own negligence. This argument is based on the admitted fact that the policy was 
delivered to plaintiff some time before the accident, and that he made no exam- 
ination of it but put it in his safe without looking at it. However, where the ele- 
ments required for reformation are otherwise present, even negligent failure o/ 
plaintiff to discover the variance between the instrument as written and the 
mutual understanding of the parties is not fatal to his right to have it reformed. 
Haines v. Stare, 249 Pa. 494, 95 A. 81; Restatement, Contracts, § 508. 

Judgment affirmed. 





Misc. | McPherrin vy. Sun Life Assur. Co. of Canada 


MISCELLANEOUS 


McPHERRIN v. SUN LIFE ASSUR. CO. OF CANADA. No. 42578. 
Supreme Court of Iowa. Nov. 20, 1934. 


237 Northwestern Reporter 316 


INSURANCE. 

Insurance agent’s right to renewal commissions is not a vested, but is a con- 
ractual right which can be enforced only upon affirmative showing by agent that 

has fulfilled terms of contract relied upon and has earned commissions pro- 
vided for in contract. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

3. INSURANCE. 

In action by agent to recover renewal commissions, burden of proving waiver 
by insurer of prevision of contract of employment by which agent’s right to 
renewal commissions terminated upon agent’s entering employment of another 
insurer rested upon agent. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

4. INSURANCE. 

lo establish waiver by insurer of provision of contract by which agent’s right 
to renewal commissions terminated upon agent’s entering employment of another 
insurer, agent must show that insurer had full knowledge of agent’s entering 
employment of another insurer and that insurer thereafter agreed to assume new 
contractual obligation to pay renewal commissions. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

35. INSURANCE. 

Evidence held insufficient to establish waiver by insurer of provision of con- 
tract of employment by which agent’s right to renewal commissions terminated 
upon agent’s entering employment of another insurer. 

(Kor other cases, see Insurance, Dec. Dig. § 84[6].) 

\ppeal from District Court, Polk County; A. A. Herrick, Judge. 

_ John R. McPherrin was employed by the Sun Life Assurance Company of 
Canada, under a written contract, to write life insurance for the Sun Life Com- 
pany. The contract was terminated, and McPherrin commenced this suit upon thi 
‘ontract for renewal commissions accruing to the plaintiff under the terms of 
said contract. The lower court held for the defendant company. Opinion states the 


\ffirmed. 

Stull, Lucier & Elmquist, of Des Moines, for appellant. 

Carr, Cox, Evans & Riley, of Des Moines, for appellee. 

MitcHELL, Justice. 

The appellant, John R. McPherrin, on the 24th of June, 1929, entered into a 
Written contract, known in the record as Exhibit A, with the Sun Life Assurance 
Company of Canada. The contract contained, among other provisious, the following: 

“1. This Agreement shall not go into force until signed by the Agent and by 
the Division Supervisor, Manager, Assistant Manager, Inspector, or an Officer of 
the Head Office of the Company, and until approved by a duly authorized Office: 

f the Head Office of the Company, and duly recorded at the Company’s Head 
in Montreal, and when so signed, approved and recorded shall take effect 
24th day of June, 1929. It shall supersede and annul all agreements pre- 
vy made between the Company and the Agent, but without prejudice to any 

rights in favor of the Company arising under any previous agreement. 


1¢ 
1 
ly 


“10. Should the Agent become connected with, or do business, directly or 
ly, for any other life assurance company, this Agreement, if then in torce, 
terminate, and, whether this Agreement is in force or not, he shall 
ind hereby specially waives any claim to commissions in virtue of this 
* * 4 

No provision in this Agreement shall be deemed to be waived or in any 
lied unless such waiver or modification be in writing and state explicitly 

it is intended to modify this Agreement.” 


During McPherrin’s employment under the contract, certain policies of in- 
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surance were submitted to the appellee company and were accepted. And, under 
the provisions of Exhibit A, renewal commissions were due McPherrin, provided 
he remained in the employ of the appellee company. The appellant concedes that 
he breached the conditions of paragraph 10 of the contract by becoming connected 
with and by doing business for another life insurance company. It is the conten- 
tion of the appellant that the breach of the contract occurred on or about March 1, 
1933, and that thereafter the appellee company credited to the appellant on an in- 
debtedness which the appellant owed to the appellee company renewal commissions 
that were due to McPherrin. It is the appellant’s claim, and his right to recover 
in this action is bottomed upon it, that the appellee company waived that provision 
of the contract which provided that, in case the contract was canceled, renewal 
commissions would not be paid. Appellant concedes that he breached the plain 
terms of the contract when he became connected with and hegan soliciting ap- 
plications for life insurance for the Mutual Benefit Life Insurance Company of 
Newark, N. J. It is the contention of the appellee that the contract, Exhibit A, 
was not canceled or terminated until August 4th, on which date the appellee com- 
pany wrote a letter to McPherrin, informing him that his contract was terminated, 
The lower court held there was not sufficient proof of waiver, and entered a de- 
cree in favor of the Sun Life Assurance Company. Not being satisfied with 
holding of the lower court, McPherrin has appealed to this court. 

The record shows that McPherrin had talked on or about March 1, 1933, with 
the branch manager of the appellee company, who resided in the city of Des Moines 
\ccording to McPherrin’s story, he at that time told the branch manager that he 
would cease to operate under the said contract with the appellee company on Marci: 

1933. There is a dispute in the evidence in regard to this conversation with the 
branch manager. On March 1, 1933, McPherrin was indebted to the appellee com- 
pany in the amount of $91.06, and thereafter the appellee company credited MePher 
rin’s account with renewal commissions. This continued up until April 25, 1933. 
On August 4, 1933, the Sun Life Assurance Company notified McPherrin in writing 
that his contract had been terminated. 

[1] The appellant relies upon an alleged waiver to establish a modification of 
his contract, and contends that the waiver has the effect of creating a new contract 
between the parties. It is his position that appellee, with full knowledge of the 
-reach, has voluntarily waived certain conditions in the contract, and that thereby 
a new contractual obligation was created to pay him commissions on _ renewal 
premiums for the new period of approximately ten years. Appellant’s right to 
renewal commissions is in no sense a vested right. It is a contractual right and 
can be enforced only upon an affirmative showing by appellant that he has rulbitied 
and carried out the terms of the contract relied upon and has earned the commis 
sions provided for therein. 

In the recent case of Masden v. Travelers’ Ins. Co., 52 F.(2d) 75, at page 76, 
79 A. L. R. 469, decided by the Circuit Court of Appeals for the Eighth Circuit, the 
court said: “Plaintiff's right of recovery is bottomed on the contract, and his right 
to commission on renewal premiums must therefore be derived from the contract 
itself. Chicago Life Ins. Co. v. Tierman (C. C. A.) 263 F. 325, 332: Travelers 
ins. Co. v. Hermann, 154 Md. 171, 140 A. 64; Chase v. New York Life Ins. Co., 188 
Mass. 271, 74 . E. 325; Sutherland v. Sere iat ane Mutual Life Ins. Co., 87 Misc. 
383, 149 N. Y. 1008; Sunshine Cloak & Suit Co. v. Roquette Bros., 30 N. D. 143 
152 N. W. 359, i. R. A. 1916F, 932. If these provisions of the contract were valid 
and had not been waived, then, confessedly, plaintiff was not entitled to recove 

\nd at page 78 of 52 F.(2d): 

“It is next urged that paragr. iph 18 of the contract was void because it imp sed 
a penalty. This contention is based on the assumption that the plaintiff had acquired 
a vested right in the renewal commissions, and that they had already eben earned 
by him at the time the contract was terminated. But the only right the plaintifl 
had to these renewal commissions was such as he might acquire i compliance wit 
the contract. As said by the Supreme Court of Kentucky in Thurman v. Rodman 
206 Ky. 180, 266 S. W. 1047: 

‘That appellant's right to commissions on undue and unpaid renewal pre 
miums was an unaccrued, prospective, and contingent one is at once apparent trom 
the fact that the right, by the inherent character of the thing to which it is atta wched, 
could not possibly ripen into an absolute right, unless and until the renewal premiums 
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were paid by the insured to the company, a contingency which might or might not 
happen. The right of the parties to stipulate that other contingencies would also pre- 
vent such a right from ripening into an absolute one seems so clear and elemental 
that further discussion seems useless. * * * 

‘It therefore seems perfectly clear from these provisions alone that the 
so-cal led forfeiture clause states but a contingency attached to, or a limitation upon, 
plaintiff's right to renewal commissions, and that it is not, therefore, a provision 
jor forfeiture of a vested right therein, which view is but strengthened by many 
other provisions in the contract, and by the contract considered as a whole, as well 
as by the cases from this and other courts on the subject.’ 

[2-5] The appellant had a perfect right to enter the employment of any other 
life insurance company and to write insurance for such company, but if he elected 
to do so, he thereby breached the condition in the contract upon which his right 
to receive renewal commissions from the appellee company depended. This record 
shows without any dispute that he has breached this part of the contract. The 
appellant, in fact, concedes this, and bases his right to recover upon what he claims 
to he a waiver of that part of the contract by the Sun Life Assurance Company. 
The burden of proving that a waiver existed in the case at bar rested upon the 
appellant. He must prove that the appellee company had full knowledge of the 
fact that he had breached the express condition of the contract, Exhibit A, which 
entitled him to renewal commissions, by becoming connected with and by doing 
business for another life insurance company. McPherrin must further establish 
that, with the appreciation that such breach foreclosed his right to further renewal 
commissions, the company thereafter voluntarily waived the condition and in effect 
agreed, without any obligation on its part to do so, to assume a new contractual 
obligation to pay renewal commissions to McPherrin. The only evidence that the 
appellant offered to show that appellee company had notice or knowledge, was a 
conversation that McPherrin had with Bowers, the branch manager of the company 

Des Moines. McPherrin testified that he told Bowers he was going to work 
ior another insurance company on or about March 1, 1933. Bowers denies that 
MePherrin terminated his relationship with the appellee company, and testified that 
during the period the renewal commissions were credited upon the appellant’s indebt- 
edness to the appellee company McPherrin had not definitely made up his mind to 

ave Sun Life Assurance Company. Thus we find a direct conflict in the testimony. 

ere is no evidence of the knowledge upon the part of the appellee company 
except that which the appellant claims Bowers had. Added to this is the fact that 
{no time were any commissions actually paid to Mc¢Pherrin. It is true that his 
unt with the company was credited with these renewal commissions up to 
April the 25th. But it is the claim of the company that they had no knowledge or 
information that McPherrin was terminating his contract until that time, and that 
the credit alleged to have been given McPherrin was shown in certain semi-monthly 
statements, furnished in the regular course of the appellee company’s business to 
all of its soliciting agents showing the status of their accounts with the company. 

Thus, it seems to us that the appellant has failed to carry the burden, that he 

failed to prove the waiver upon which he relies, and that the lower court was 


Judgment and decree of the lower court must be, and it is 


and lowe hereby, affirmed. 
Stevens, Kindig, Donegan, Kintzinger, and Anderson, JJ., 


concur. 


HARTFORD LIVE STOCK INS. CO. v. GIBSON et al. 
Court of Appeals of Kentucky. Nov. 13, 1934. 
76 Southwestern Reporter (2d) 17. 


1. INSURANCE. 

Policy on pedigreed saddle horses for amount not exceeding $1,000, providing 
for definite premium without reduction or refund should sum paid as loss be less 
than as stipulated, and for reduction in fixed value and premium proportionately 
during term of policy, held “valued” and not “open policy, ” under statute making 
insurer liable for full estimated value as fixed in face of policy, regardless of 


limi 


itation of liability therein to actual cash value (Ky. St. § 701). 

“Valued policy” is one where the parties by contract of insurance 
ix for purpose of risk definite value of property insured so that dispute 
on that subject is foreclosed for all time thereafter, except in cases of 





The Insurance Law Journal, Vol. 84 [April, 1935 


fraud or wager, no matter how high valuation may be. “Open” or 
“unvalued policy” is one where the value of property insured is not 
settled in policy, and in case of loss must be agreed on or proved. If 
there is anything in contract that indicates intention on part of insurer 
to value risk in whatever words or form expressed, it is “valued policy” 


“ 


and not “open” one. 
(For other cases, see Insurance, Dec. Dig. § 500.) 
INSURANCE. 

Policy is for definite amount when such amount is definitely stipulated, 
notwithstanding another portion of policy provides that insurance shall not 
exceed such stipulated sum. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

3. INSURANCE. 

Premium may be resorted to as guide to discover amount intended to be 
insured. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

INSURANCE: 

Valued live stock policy statute making insurers liable for full estimated 
value of stock as fixed in face of policy Aeld not unconstitutional as unreasonably 
restricting insurers’ freedom of contract and depriving them of property with- 
out due process because of failure to provide for intermediate depreciation in 
value (Ky. St. § 701). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

INSURANCE. 

Business of insurance so affects public welfare as to be proper subject for 
reasonable regulation by the state through elimination of ingenious and ambig- 
uous provisions and avoidance of disadvantages from which policyholders might 
suffer injustice 

(For other cases, see Insurance, Dec. Dig. § 3.) 

Apeal from Circuit Court, Fayette County. 

Suit by Mollie Porter Gibson and others against the Hartford Life Stock 
Insurance Company From a judgment for plaintiffs on a directed verdict, 
defendant appeals 

Affirmed. 

J. Pelham Johnston, of Lexington, for appellant. 

Fowler, Wallace & Fowler, J. T. Farmer, and John B. Shannon, all of 
Lexington, for appellees. 

StaNiLEY, Commissioner. 

The suit involves the application and validity of what is commonly called 
the “Valued Policy Statute” pertaining to the insurance of live stock. 

The appellant issued three policies, indentical in form, insuring the appellee 
against loss resulting from death by fire or certain other means of three pedi- 
greed saddle horses. The horses were burned to death in a fire which destroyed 
their barn and the appellee has recovered a judgment on the policies for $3,000. 
This was upon a directed verdict in a trial in which the issues were controlled 
by section 701, Kentucky Statutes, and its effect upen the insurance contracts. 
That section is as follows: 

“That insurance companies that take life or accident risks on live stock 
in this Commonwealth shall, after this act takes effect, in case of the death of 
any such’ stock so insured, be liable for the full estimated value of the same 
as the value thereof is fixed in the face of such policy: Provided, however, that 
the insured shall be liable for any fraud he may practice in fixing the value of 
such property, if the company be misled thereby.” 

[1-3] 1. The appellant contends that the contract by its terms is an open 
and not a valued policy, the difference between the two forms being thus given 
in Insurance Company of North America vy. Willey, 212 Mass. 75, 98 N. E. 677: 

“The difference between the two is this: A valued policy is one where the 
parties by the contract of insurance fix for the purpose of the risk a definite 
value of the property insured so that dispute on that subject is foreclosed for 
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all time thereafter, except in cases of fraud or wager, no matter how high the 
yaluation may be. (Citations.) An open or unvalued policy is one where the 
yalue of the property insured is not settled in the policy, and in case of loss 
must be agreed upon or proved.” 

See, also, Cyclopedia of Insurance Law, Couch, § 74. 

It is argued that the policy does not attempt to estimate or state the value 
of the animal insured and only undertakes to insure against loss of its actual 
cash value which is fixed at a maximum of $1,000, hence that the statute is not 
applicable. The policy recites that in consideration of the payment of $50 
premium and the specified conditions of the policy, the company insured the 
owner of the horse during the period stated “for an amount not exceeding One 
Thousand Dollars as follows.” Then is set out a schedule describing the animal, 
and under the heading “Amount Insured” is “$1,000.” That figure also appears 
at the top of the policy as indicating its amount. In the section headed “Extent 
of Coverage” is the following clause: 

“This company shall not be liable, as to any animal insured hereunder, for 
an amount exceeding the amount for which the animal is stated to be insured 
in the schedule written in this policy, nor in any event exceeding its actual cash 
value at the time injury or disease causing loss is sustained or contracted, if its 
actual cash value is less than the amount for which the animal is so stated to be 
insured; nor shall this company be liable for the removal or disposal of the 
remains of any animal nor for any expense thereof.” 

There is a provision for the cancellation of the policy by either party upon 
notice and a refund of unearned premium according to the rates set out in the 
table. There is also a similar provision for the reduction of the amount of 
insurance with an appropriate refund. 

Whether this could be regarded as a purely open policy independent of any 
statute of control is immaterial. The question is whether it is such as the 
statute converts into a valued policy regardless of any terms of limitation. The 
sum of $1,000 is that referred to in the clause undertaking to make it emphatic 
that the company should not be liable “for an amount exceeding the amount 
for which the animal is stated to be insured in the schedule written into the 
policy.” It is likewise the sum referred to in that same clause undertaking to 
limit lability in any event to the actual cash value of the animal at the time 
oi injury or death if that value should be less than “the amount for which the 
animal is so stated to be insured.” 

_ Ti there is anything in the contract that indicates an intention on the part 
i the insurer to value the risk in whatever words or form expressed, it is a 
valued policy and not an open one. A policy is for a definite amount when that 
amount is definitely stipulated, notwithstanding another portion of the policy 
provides that the insurance shall not exceed such stipulated sum. Smith v. 
Caledonia Insurance Company, 195 Mo. App. 379, 191 S. W. 1034. The premium may 
be resorted to as a guide to discover the amount intended to be insured. Section 
382, Cyclopedia of the Law of Insurance. As stated in Germania Insurance 
Company vy. Ashby, 112 Ky. 303, 65 S. W. 611, 612, 99 Am. St. Rep. 295, “the value 
placed in the policy on which the premium is paid is the value to be paid in case 
of loss.” The premium here was definite and was undoubtedly based upon the 
definite liability of $1,000. There is no provision whatsoever for any reduction or 
retund of part of that premium should the sum paid as a loss be less than that 
stipulated. Of significance, it seems to us, is the provision for a reduction in 
fixed value and the premium proportionately during the term of the policy. If at 
any time the insured believed the animal was overinsured, it was thereby enabled to 


protect itself. There would be no need for the reservation of such right if the 
ompany was in any and all events merely carrying the risk at its actual cash value. 
lf the stated sum of $1,000 be regarded as merely the maximum limit of liability 
and not the measure thereof, the company cannot get away from the fact that it is 
an estimate of value and that the statute, as we have quoted, converts it into a liqui- 
dated demand for it makes the company liable in case of death of the animal “for 


the tull estimated value of the same as the value thereof is fixed in the face of 


‘uch policy,” subject to reduction by proof of fraud on the part of the insured in 
hxing that value. 
fo this extent section 701 of the Statutes is the same as section 762a-22 
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relating to the insurance of real property. The history, rationale, and effective- 
ness of that statute to bind the insurance company to the estimated value fixed 
when the contract was made, any provision in the policy to the contrary not- 
withstanding, has been recently reviewed in Horn vy. Atlas Assurance Society, 241 
Ky. 226, 43 S.W.(2d) 675, and London & Provincial Marine & Fire Insurance 
Company vy. Mullins, 253 Ky. 411, 69 S.W.(2d) 735. We think it manifest that 
the clause in the policy before us limiting the amount of liability to any sum less 
than $1,000 must yield to the peremptory mandate of the statute. Caledonia 
Insurance Company v. Cooke, 101 Ky. 412, 41 S. W. 279, 19 Ky. Law Rep. 651: 
Hartford Fire Insurance Company vy. Bourbon County Court, 115 Ky. 109, 72 
S. W. 739, 24 Ky. Law Rep. 1850; Horn v. Atlas Assurance Society, supra. 

We have not overlooked section 158a of Joyce’s The Law of Insurance, which 
says thi : if the policy contains no words showing what the property is worth or 
valued at, but, - the contrary, shows that the intent of the parties is that proof 
of \ ee mead he offered in case of loss, it is an open and not a valued policy 
Our attention is also particularly drawn to the case cited in support of that text. 
Ulmer v. Phoenix Fire Insurance Company, 61 S. C. 459, 39 S. E. 712, 713. That 
case is quite different. The’ policy was issued on a building in the course of 
construction, when no valuation at any specific time could have been placed —_ 
it, and it simply insured “to an amount not exceeding $450.” It is noted in th 
opinion that the policy contained nothing to show a purpose to fix the eS but 
did show an intent to leave it open. The court held that under the statute 
could not be made a valued policy. It is also pointed out in the opinion that the 
statute “contains no provision requiring that the amount named in the policy 
shall be construed to be the value of the property insured, or conclusive evidence 
ot such value,” and that it did not prohibit the issuance of such a policy. The 
case, therefore, is distinguishable hoth on the terms of the policy and the terms 
of the statute. 

[4] 2. The constitutionality of the statute is challenged. Counsel recognizes 
that generally valued policy statutes, which are common to most of the states, 
and particularly in relation to real property, are constitutional. But he submits 
that the statute involved in this case (section 701, Kentucky Statutes) is differen 
in a material and vital respect. Unlike section 762-a22, this statute does not 
provide for the consideration of any diminution in the estimated value because oi 
depreciation or deterioration in the live stock between the date the vaiue was 
fixed at the issuance of the policy and the date the liability became fixed at th 
time of the loss. 

It is the contention of the appellant that without such provision the legislation 
unreasonably restricts and abridges the company’s freedom and right to contrac 
and deprives it of its property in violation of the due process clause of the 
Federal Constitution (Amendment 14). Truly, the fundamental principle of 
insurance is indemnity; the policy is an agreement of the parties in which the 
insurer contracts to indemnify or give compensation to the insured for loss 
suffered; it is designed that the obligation shall come into operation after the loss 
and that loss must bear a true relation to the moneyed value of the interest th 
party insured had in the property. Germania Fire Insurance Company Vv. Thomp- 
son, 95 U. S. 547, 24 L. Ed. 487; Imperial i 2. Company v. County of 
Coos, 151 U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231. Therefore, it is argued that 
without provision for intermediate depreciation in value, the statute wipes out 
those basic principles and nullifies the fundamental theory and purpos« of insur- 
ance contracts, for it takes no heed of indemnity nor of the actual loss sustained 
since it declares that the maximum amount of insurance in a policy shall be taken 
conclusively as the value of property loss when it is destroyed at a later time 
\ppellant further states its contention thus: “In the statute under consideratioi 
the ‘compulsion of the law’ fixes an absolute and — value, taking " 
heed of hazards entirely foreign to the policy. What the law has declared to be 
a contract of indemnity becomes a fixed liability, regardless of the actual loss 
sustained and regardless of the time at which it occurred and the causes which 
produced it. Such a loss puts a premium on arson and offers a reward 10! 
negligence.” / 

5, 6] Laws are restrictive, protective, or fiscal. Statutes of this character att 
restrictive on the insurer and protective of the insured. The business of insu 
ance so affects public welfare as to be a proper subject for reasonable regulation 
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Misc. | W. R. O’Brien, Inc. v. Vehicle Underwriting 
Agency Corporation 


by the state through the elimination of ingenious and ambigtious provisions and 
the avoidance of disadvantages from which policyholders might suffer grievous 
injustice. Specifically, the state may raise a guard against overinsurance and 
-arelessness and the resulting disputes. Valued policy statutes and similar legisla- 
tion have been many times criticized and assailed mainly upon the ground that 
they abridge the rights of the parties freely to enter into such contracts as they 
desire and that they import an arbitrary standard. But those views have not 
generally been adopted and the validity of the statutes has been quite uniformly 
upheld as against various constitutional objections. Section 74b, Couch’s Cyclo- 
pedia of Insurance Law; Cooley’s Brief on Insurance, page 5101. In the leading 
case of Orient Insurance Company v. Daggs, 172 U. S. 557, 19 S. Ct. 281, 284, 
43 L. Ed. 552, it was held that such a statute does not make a contract for the 
parties but leaves absolute freedom in that respect by permitting them to fix the 
valuation of the property or the amount of indemnity to be paid upon such 
prudence and inquiry as they choose. Said the court in this connection: 

“It only ascribes estoppel after this is done,—estopel, it must be observed, 
to the acts of the parties, and only to their acts, in open and honest dealing. Its 
prestemptions cannot be urged against fraud, and it permits the subsequem 
depreciation of the property to be shown.” 

True it is that the court was dealing with a statute which made provision fo1 
diminution in value for subsequent depreciation. But estoppel is the basis of the 
statute and the principle supporting the decisions. It is estoppel invoked upon 
good grounds as has been often described in the opinions of this and other courts. 
Though the statute without provision for depreciation is stricter in its restraint, 
the same principle sustains it. 

In Hartford Fire Insurance Company v. Redding, 47 Fla. 228, 37 So. 62, 65, 
67 L. R. A. 518, 110 Am. St. Rep. 118, a similar attack was made upon a valued 
policy statute which did not contain any provision for reduction by reason of 
depreciation, and the court held it to be constitutional. It well said: “In fixing 
the insurable value, the insurer can consider depreciation as an elément, and 
protect itself against ordinary depreciation in that way.” In the policies now 
ing tested at bar, the company did make provision for its protection by reserv- 
ing that right to reduce the amount of the insurance with the consequent reduc- 
tion of the premium. But it took no advantage of that right and awaited the 
destruction of the horses and the difficulties of proving their value before it 
lamed an overvaluation of $750 on each $150 horse. It is doubtful if the 
company would ever have thought of returning a part of the premium because 
1 overvaluation, real or conceived, after the year covered by the policy had 
expired if there had been no claim for loss. 

Whether the parties in some other case would be entitled to the benefit of 
lepreciation in value of animals insured even in the absence of the provision of 
the statute allowing such deduction upon the ground that the change arose from 
a supervening cause, we need not determine. See Cooley’s Brief on Insurance, 
page 5105, citing Missouri cases construing a statute providing for insurance at 
three-fourths of the value fixed at the time of the issuance of the policy but 
mitting provision for depreciation. See, also, Gragg & Gragg v. Northwestern 
National Insurance Company, 132 Mo. App. 405, 111 S. W. 1184. There is no 
plea in this case of depreciation in value of the horses insured by the policies. 
lhe defense was merely that none of them was worth over $150 at the time of the 
loss. The failure of the statute to prescribe that right cannot overcome th 
reasons which the courts have uniformly ascribed for sustaining the validity of 
valued policy laws, and we see nothing unconstitutional in this one. It is, there- 
lore, apparent that the statute is valid and that the trial court properly adjudged 

€ Case. 


Judgment affirmed. 


W. R. O'BRIEN, Inc. v. VEHICLE UNDERWRITING AGENCY 
CORPORATION. No. 36. 
Supreme Court of New Jersey. Nov. 16, 1934. 
175 Atlantic Reperter 256. 


INSURANCE. 
Defendant insurance agency /ield not entitled to nonsuit in action by insurance 
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broker under oral agreement for stipulated commission for writing certain insur- 
ance, where there was evidence supporting charge that defendant canceled policies 
for purpose of rewriting insurance without paying plaintiff's commission, notwith- 
standing fact that policies contained cancellation clause. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

2. INSURANCE. 

Insurance agency sued by insurance broker under oral agreement for commission 
held not entitled to nonsuit on theory it should not be compelled to pay com 
missions where no premiums were received, where there was evidence that checks 
for premiums were tendered and refused. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

3. INSURANCE. 

Where insurance agency, which was under oral agreement to pay stipulated 
commission to insurance broker for writing certain insurance, effected cancellations 
of policies not in good faith, commissions were due. broker. 

(For other cases, see Insurance, Dec. Dig. § 84[3].) 

4. INSURANCE. 

In action by insurance broker against insurance agency under oral agreement 
for stipulated commissions for certain insurance written by plaintiff, whether 
plaintiff was broker or agent was immaterial where court found agreement by 
parties that insurance obtained by plaintiff and placed with defendant was subject 
to commission arrz angement. 

(lor other cases, see Insurance, Dec. Dig. § 84|6].) 

Appeal from Circuit Court, Essex County. 

Action by W. R. O’Brien, Inc., against Vehicle Underwriting Avene, 
poration. Judgment for plaintiff, and defendant appeals. 

\ffirmed. 

\rgued May term, 1934, before Brogan, C. J., and Parker and Bodine, 

Gechtman & Beirne, of Newark (Wm. Fogel, of Newark, of counsel), 
appellant. 

Harold J. Cavanaugh, of Newark (James F. X. O’Brien, of Newark, 
counsel), for appellee. 

Per Curiam. : 

The plaintiff below was awarded erdict by the trial judge, who sat without 
a jury, in the Essex county circuit ©-urt. Judgment was entered in its favor, 
and defendant appeals. ae 

The case arises out of an oral agreement made between the plaintiff, an 
insurance broker, and the defendant, insurance agency, wherein it was agreed that 
the defendant corporation would allow a 15 per cent. commission on any and all 
bus or taxicab insurance business underwritten by the defendant through the 
plaintiff, the further agreement being that the plaintiff was free to place amy 
or all bus or taxicab insurance business with any other insurance company where 
lower rates might be obtained than those offered by the defendant corporation. — 

The complaint alleges that between the months of April and \ugust, 1930, 
the plaintiff and the defendant carried on this arrangement, many pee 
insurance having been written, but that in August, 1933, the defendant _insistet 
that the plaintiff corporation send its entire bus and taxicab insurance business 
to the defendant company, informing the plaintiff that it_ would cancel ail 
policies of plaintiff's customers unless this was done. The complaint turther 
alleges that the plaintiff refused to accede to this demand and that the de a 
thereupon, and without just cause, canceled all policies written by the plaimtt 
corporation with the defendant corporation and sent out representa tives of its own 
to canvass this business and succeeded in getting a substantial part thereot ae 
the defendant corporation proceeded to rewrite through its own agents a 
employees. The answer of the defendant denied all of these allegations ane 
counterclaimed for some unpaid premiums and also for two unpaid checks 

The trial court in the mai: found that the allegations of the complaint 
supported by the evidence, all) wed the defendant certain credits, dismissed 
ee and gave judgme :t for the plaintiff. : Ss 

[1] The defendant sets out seventeen grounds for reversal which are 
under seven headings. The first is that the trial court erred in denying dete 
motion for nonsuit. It is apparent that this is essentially a fact ¢ 
defendant’s argument is that in each of the policies there was a I 
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clause and that the defendant was entitled to cancel the policies. Obviously 
this is true but here the cancellation is made the ground of complaint and it was 
contended and proved that the policies were canceled and for the purpose of 
rewriting the insurance without paying a commission to the plaintiff, and since 
there was evidence to support that charge ard the court, sitting without a jury, 
believed it, it was proper to deny the motion for nonsuit. 

[2] The other argument made under this point is that there should have been 
a nonsuit because defendant should not be compelled to pay commissions on 
policies where no premiums were received. As ta this, there is evidence, whicli 
the court believed, that checks for such premiunis were tendered and refused, 
and the court found that all of this apparently was in line with the defendant’s 
Jan to deprive the plaintiff of the benefit of its contract. 

[3] The second point is that a verdict should have been directed in favor 
f the defendant. There is no merit whatever in this contention. These can- 
ellations were not affected in good faith, as the court found, hence the commissions 
were due. 

[4] The third point is that the court committed error in awarding judgment to 
the plaintiff on the theory that the plaintiff was a broker. The argument is made 
that the plaintiff was either a broker or an agent. The court found the plaintiff 
not to be an agent of the defendant. Therefore, plaintiff was the broker. The 
status ascribed by the court to the plaintiff is immaterial in view of the fact 
that no matter what the status of the plaintiff, the court found as a fact that 
the parties had agreed that all business insurance of this character, obtained by 
the plaintiff and placed. with the defendant, was subject to the commission 
arrangement whereby plaintiff was to receive 15 per cent. of the premium. 

The fourth and fifth points present nothing for us to review. The questiois 
there raised should have been presented on rule to show cause. The statement 

that the trial court abused its discretion has no foundation. 

The judgment is affirmed with costs. 


JOURNEYMEN BARBERS’ INTERNATIONAL UNION OF AMERICA 
v. BRICKER. No. 3076. 


Court of Civil Appeals of Texas. El Paso. Nov. 1, 1934. 
Rehearing Denied }. av. 17, 1934. 
75 Southwestern Reporter (2d) 987. 


INSURANCE. 

Under constitution of Barbers’ International Union requiring member to pay 
monthly dues to local union on or before first day of each month and entitling him 
to sick benefits if dues were paid on or before first of month during which sickness 
egan, failure of member to promptly pay his dues for certain months prior to 
month when he became sick. held not to bar recovery of sick benefits, where dues 
were paid during each of such months, and international union’s share was remitted 
to it and member remained in good standing. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

- INSURANCE. 

Journeymen Barbers’ International Union held not a “fraternal benefit society” 
within statute imposing penalty and attorney’s fee upon such society for delay in 
paying loss (Vernon’s Ann. Civ. St. art. 483la). 

(For other cases, see Insurance, Dec. Dig. § 800.) 

INSURANCE. 

Barbers’ International Union, which does not issue insurance certificates and 
whose death benefits do not exceed $500 and whose disability benefits do not exceed 
$300 in any one year, held exempt from operation of statute imposing penalty and 
wong s fee upon fraternal benefit society for delay in paying loss (Rev. St. 1925, 

t. 4857; Vernon’s Ann. Civ. St. art. 4831a). 

(For other cases, see Insurance, Dec. Dig. § 800.) 

Appeal from County Court at Law, El Paso Cot Aty; John M. Worrell, Judge. 

Suit by Mrs. Raymond Bricker against the Jourreymen Barbers’ International 
Union of America. From a judgment in favor of pléintiff, defendant appeals. 

Judgment corrected and, as corrected, affirmed. 

W. H. Fryer and Coyne Milstead, both of El Paso, for appellant. 

Ernest Guinn, of El Paso, for appellee. 
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GAUSS, Commissioner of Insurance, v. AMERICAN CASUALTY 
UNDERWRITERS et al. 
Supreme Court of Michigan. Dec. 10, 1934. 
257 Northwestern Reporter 870. 
INSURANCE. 

Insurance exchange’s deposit of bonds in amount required by law ior pay- 
ment of losses stands as security for its liability to insured parties, irrespective 
of trust doctrine. (Pub. Acts 1917, No. 256, Part. 5, c. 2, § 3 [g].) 

(For other cases, see Insurance, Dec. Dig. § 13.) 

Edward M. Sharpe, J., Nelson Sharpe, C. J., and Potter, JJ., dissenting 
in part. 

Appeal from Circuit Court, Ingham County, in Chancery; Leland W. Carr, 
Judge. 

Suit by Charles E. Gauss, Commissioner of Insurance for the state of 
Michigan, against the American Casualty Underwriters and others, in which 
a receiver was appointed for named defendant and Edward Fannon, by his next 
friend, and another filed a petition to impress certain bonds and the proceeds 
thereof with a trust for payment of losses and appoint a special trustee. From 
a decree denying the petition, petitioners appeal. 

Reversed. 

Argued before the Entire Bench. 

Renihan & Lilly, of Grand Rapids, for appellant Edward Fannon 

George B. Gould, of Kalamazoo, for appellant Pauline Kuhs. 

Kelley, Sessions, Warner & Eger, of Lansing, for Appellee. 





